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PASS-THROUGH ENTITIES
42.9.102


Sub-Chapter 1


General

42.9.101  DEFINITIONS  The following definitions apply to this chapter:

(1)  "Eligible participant" means a partner of a partnership or a shareholder of an S corporation that is a nonresident individual, a foreign C corporation, or a pass-through entity whose only Montana source income for the tax year is from partnerships or S corporations electing to file composite returns and pay composite taxes on their behalf.

(2)  "Foreign C corporation" means a corporation that is not engaged in or doing business in the state.  "Engaged in business" and "doing business" are defined in 15-31-101, MCA, and ARM 42.23.102.

(3)  A participant’s "share of a partnership’s or S corporation’s income" is the aggregate of his, her, or its share of the pass-through entity’s income, gain, loss, or deduction or item of income, gain, loss, or deduction.  (History:  Sec. 15-30-305 and 15-30-1112, MCA; IMP, Sec. 15-30-1111, 15-30-1112, and 15-30-1113, MCA; NEW, 1996 MAR p. 2985, Eff. 10/4/96; TRANS, from ARM 42.15.701 and AMD, 2002 MAR p. 3708, Eff. 12/27/02; AMD, 2004 MAR p. 2751, Eff. 11/5/04.)

42.9.102  PASS-THROUGH ENTITY INFORMATION RETURNS
(1)  Every pass-through entity with Montana source income is subject to the requirement in 15-30-1102, MCA, to file pass-through entity information returns.  Most pass-through entities are subject to an annual filing requirement.  In general, the status of a pass-through entity is the same as its status for federal income tax purposes.  Disregarded entities with Montana source income, whose separate existence is disregarded for federal income tax purposes, are subject to the information return filing requirements in this rule, even though no filing requirement may be imposed in the IRC.  Some disregarded entities are required to file information returns only on the happening of an event.  A pass-through entity falls into one of three categories:

(a)  partnership;

(b)  S corporation; or

(c)  disregarded entity.
(2)  Pass-through entity information returns are to be filed with the Montana Department of Revenue, P.O. Box 5805, Helena, Montana 59604-5805.
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(3)  On written application, and for good cause shown, the department may grant extensions for the filing requirements provided in this sub-chapter.  (History:  Sec. 15-1-201, 15-30-305, 15-30-1102, and 15-31-501, MCA; IMP, Sec. 15-30-142, 15-30-143, 15-30-301, 15-30-1102, 15-30-1111, 15-30-1112, 15-31-101, and 15-31-111, MCA; NEW, 2002 MAR p. 3708, Eff. 12/27/02.)

42.9.103  LATE-FILE PENALTY FOR PASS-THROUGH ENTITIES

(1)  A pass-through entity required to file a Montana information return as provided in ARM Title 42, chapter 9, is subject to a late-filing penalty if the return is not filed by the due date (including extensions).

(2)  The late-filing penalty is calculated by multiplying $10 times the number of the pass-through entity's partners, shareholders, members, or other owners at the close of the tax year for each month or fraction of each month the information return is not filed, not to exceed five months.  For example, if a pass-through entity had 20 members at the close of its tax year and filed its information return six months after it was due, the late-filing penalty would be $1,000 ($10 x 20 x 5).  For disregarded entities that do not have a tax year, the number of partners, shareholders, members, or other owners will be determined as of the preceding December 31.

(3)  The late-filing penalty described in (2) is not imposed on certain small pass-through entities.  If the pass-through entity has 10 or fewer partners, shareholders, members, or other owners, the penalty will not be imposed if the pass-through entity demonstrates that:

(a)  each of the partners, shareholders, members, or other owners is an individual, an estate of a deceased individual, or a C corporation;

(b)  each partner, shareholder, member, or other owner has filed any required tax return or report with the department by the due date (including extensions) for the return or report; and

(c)  each partner, shareholder, member, or other owner paid all taxes when due.

(4)  ARM 42.3.101 through 42.3.114 and 42.3.120 apply to requests for waiving penalties.  (History:  Sec. 15-1-201, 15-30-305, 15-30-1102, and 15-31-501, MCA; IMP, Sec. 15-30-142, 15-30-143, 15-30-1102, 15-30-1111, 15-30-1112, 15-31-101, and 15-31-111, MCA; NEW, 2002 MAR p. 3708, Eff. 12/27/02.)
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42.9.104  CONSENT, COMPOSITE RETURN, OR WITHHOLDING FOR PARTNERS, SHAREHOLDERS, AND SINGLE-MEMBER LLC MEMBERS WHO ARE NONRESIDENT INDIVIDUALS  (1)  A partnership, S corporation, and single-member LLC with one or more nonresident individual owners, during any part of a tax year for which an information return is required by this chapter, must for each nonresident individual:

(a)  file a composite return as provided in ARM 42.9.202 and include the nonresident individual in the filing;

(b)  obtain from the nonresident individual and file with its information return the pass-through entity owner tax agreement to timely file a Montana individual income tax return, to timely pay tax due, and to be subject to the state’s tax collection jurisdiction on Form PT-AGR (Montana Pass-through Entity Owner Agreement); or

(c)  remit an amount on the individual's account, determined as provided in (3), with the Pass-through Entity Information Return, Forms CLT-4S, PR-1, or DER-1; and

(d)  provide Form PT-WH to the nonresident individual setting forth the amount of withholding remitted to the department of revenue which can be used as an estimated payment against the tax liability of the nonresident individual upon filing a Montana income tax return Form 2.

(2)  The pass-through entity is not required to attach new agreements each year, but must attach a currently effective agreement for each new nonresident individual owner.

(3)  The amount that must be remitted by the due date described in (4) is the highest marginal rate in effect under 15-30-103, MCA, multiplied by the share of Montana source income of the nonresident individual reflected on the pass-through entity’s information return.


(4)  The due date for the remittance described in (1)(c) is different for tax years beginning before January 1, 2003, than it is for later tax years.

(a)  For an entity’s tax year beginning before January 1, 2003, the due date is the later of 180 days after the due date (including extensions) for filing its information return or the date the department sends it notice of the requirement to withhold and liability for penalties for not remitting the withholding amount.

(b)  For tax years beginning after December 31, 2002, the due date is the due date of the entity’s information return.  (History:  15-30-305 and 15-30-1112, MCA; IMP, 15-30-1113, MCA; NEW, 2002 MAR p. 3708, Eff. 12/27/02; AMD, 2004 MAR p. 2751, Eff. 11/5/04.)
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42.9.105  CONSENT, COMPOSITE RETURN, OR WITHHOLDING FOR PARTNERS, SHAREHOLDERS, AND SINGLE MEMBER LLC MEMBERS THAT ARE FOREIGN C CORPORATIONS  (1)  A partnership, S corporation, and disregarded entity with one or more foreign C corporation owners, during any part of a tax year for which an information return is required by this chapter, must for each foreign C corporation:

(a) file a composite return as provided in ARM 42.9.202 and include the foreign C corporation in the filing;

(b)  obtain from the foreign C corporation and file with its information return the pass-through entity owner tax agreement to timely file a Montana corporate license tax or corporate income tax return, to timely pay tax due, and to be subject to the state’s tax collection jurisdiction on the Montana pass-through entity owner tax agreement, Form PT-AGR (Montana Pass-through Entity Owner Tax Agreement); or

(c)  remit an amount on the foreign C corporation’s account, determined as provided in (3), with the Pass-through Entity's Information Return, Forms CLT-4S, PR-1, or DER-1; and

(d)  provide Form PT-WH to the foreign C corporation setting forth the amount of withholding remitted to the department of revenue which can be used as an estimated payment against the tax liability of the foreign C corporation upon filing a Montana corporation license tax return or income tax return.


(2)  The pass-through entity is not required to attach new agreements each year, but must attach a currently effective agreement for each new foreign C corporation owner.

(3)  The amount that must be remitted by the due date described in (4) is the tax rate in effect under 15-31-121, MCA, multiplied by the foreign C corporation’s share of Montana source income reflected on the pass-through entity’s information return.


(4)  The due date for the remittance described in (1)(c) is the due date of the entity’s information return.  (History:  Sec. 15-30-305 and 15-30-1112, MCA; IMP, Sec. 15-30-1113, MCA; NEW, 2004 MAR p. 2751, Eff. 11/5/04.)
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42.9.106  STATEMENT, COMPOSITE RETURN, OR WITHHOLDING FOR PARTNERS, SHAREHOLDERS, AND SINGLE MEMBER LLC MEMBERS THAT ARE SECOND-TIER PASS-THROUGH ENTITIES  (1)  A partnership, S corporation, and disregarded entity with one or more owners that are also pass-through entities (second-tier pass-through entities), during any part of the tax year for which an information return is required by this chapter, must for each second-tier pass-through entity:

(a) file a composite return as provided in ARM 42.9.202 and include the second-tier pass-through entity in the filing;

(b)  obtain from the second-tier pass-through entity and file with its information return the second-tier pass-through entity owner statement on Form PT-STM (Montana Second-tier Pass-through Entity owner Statement) establishing that its Montana source income will be fully accounted for in individual income or corporate license or income tax returns filed with the state; or

(c)  remit an amount on the second-tier pass-through entity’s account, determined as provided in (3), with the Pass-through Entity's Information Return, Forms CLT-4S, PR-1, or DER-1; and

(d)  provide Form PT-WH to the second-tier Pass-through entity setting forth the amount of withholding remitted to the department of revenue which can be passed through to its owners and used as an estimated payment against the tax liability of the owner of the second-tier pass-through entity upon filing a Montana individual income, corporation license tax return.


(2)  The pass-through entity is required to attach new statements each year.

(3) The amount that must be remitted by the due date described in (4) is the highest marginal rate in effect under 15-30-103, MCA, multiplied by the share of Montana source income of the second-tier pass-through entity reflected on the first-tier pass-through entity’s information return.
(4)  The due date for the remittance described in (1)(c) is the due date of the first-tier pass-through entity’s information return.  (History:  Sec. 15-30-305 and 15-30-1112, MCA; IMP, Sec. 15-30-1113, MCA; NEW, 2004 MAR p. 2751, Eff. 11/5/04.)
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