
TAX CREDITS
42.4.3302

Subchapter 33


Movie and Television Industry and Related Media - Tax Credit

42.4.3301  DEFINITIONS  The following definitions apply to terms used in this subchapter:

(1)  "Compensation" is defined in 15-31-903, MCA.  This definition includes the Social Security wages and any other compensation reported on federal Form W-2.  Reimbursed expenses, per diems, or employer paid benefits and taxes are not included in aggregate payroll unless such amounts are included as wages, tips, or other compensation in the employee's Form W-2 "Wage and Tax Statement".  This does not include compensation paid to persons for contract labor, as a loan out, or extras that may be reported on a federal Form 1099-MISC.
(2)  "Extra" means a person who appears in a movie in a nonspecific, nonspeaking, unnoticed, or unrecognized character role, such as part of a crowd or background, e.g., a patron in a restaurant, a soldier on a battlefield; usually without any screen credit; also termed atmosphere people; contrast with walk-on and nonspeaking role, bit players, or principals.

(3)  "Film production credit" means the credits allowed by the Big Sky on the Big Screen Act, enacted by the 2005 Legislature and amended by the 2007 Legislature.
(4)  "Loan outs" are resident independent contractors registered to do business in Montana.  Loan outs are typically organized as a limited liability company, a corporation, S corporation, or a partnership having a single individual member/shareholder/partner.
(5)  "Principal photography" means the filming of major and significant portions of a film production that involves the main/lead actors/actresses.  It can also mean productions that involve still shots, such as automobile commercials.


(6)  "Resident" means natural persons and includes, for the purpose of determining liability to the tax imposed by the state, any person domiciled in the state of Montana and any other person who maintains a permanent place of abode within the state even though temporarily absent from the state and who has not established a residence elsewhere.

(7)  "Television series or segment" means one or more productions that may be exhibited by a television station or network.  (History: 15-31-911, MCA; IMP, 15-31-906, 15-31-907, 15-31-908, 15-31-911, MCA; NEW, 2006 MAR p. 1960, Eff. 8/11/06; AMD, 2008 MAR p. 64, Eff. 1/18/08.)

42.4.3302  STATE CERTIFICATION  (1)  At the time the Department of Commerce certifies the production, pursuant to 15-31-904, MCA, and provides a copy of the state certification to the production company, the Department of Commerce shall provide the Department of Revenue with a copy of the application and the state certification.  (History: 15-31-911, MCA; IMP, 15-31-906, 15-31-907, 15-31-908, 15-31-911, MCA; NEW, 2006 MAR p. 1960, Eff. 8/11/06.)
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42.4.3303
DEPARTMENT OF REVENUE

42.4.3303  SUBMISSION OF COSTS AND APPLICATION FOR TAX CREDIT  (1)  Upon notification from the Department of Commerce that a production company has been granted state certification, the department will send a Film Production Credit form to the production company along with the instructions for completing the form.


(2)  At the conclusion of the principal photography, the statement of expenditures referred to in 15-31-905, MCA, shall be sent to the department.  However, when the production company ultimately files its application to receive the tax credit(s), it may supplement this statement of expenditures and compensation with an updated statement that reflects expenditures and compensation paid to Montana residents arising after principal photography is complete.

(3)  When the production company files its tax return, it shall complete the application referred to in (1), and return it to the department along with the appropriate fee as provided in 15-31-906, MCA, and supporting documentation.
(4)  Allowed credits shall be claimed against the tax imposed under 15-30-103, or 15-31-121, MCA, for the income year in which the production expenses or costs were incurred.  (History: 15-31-911, MCA; IMP, 15-31-906, 15-31-907, 15-31-908, 15-31-911, MCA; NEW, 2006 MAR p. 1960, Eff. 8/11/06; AMD, 2008 MAR p. 64, Eff. 1/18/08.)
42.4.3304  CERTIFICATION FOR EMPLOYMENT PRODUCTION TAX CREDIT  (1)  A production company that is applying for an employment production tax credit under 15-31-907, MCA, shall require and retain in the film production company records a declaration of residency form for each Montana resident.  A copy of one of the following items must be attached to the declaration of residency form:

(a)  valid Montana driver's license;

(b)  current Montana voter's registration card; or

(c)  previous year's Montana personal income tax return.
(2)  Compensation for talent, management, and labor are eligible for the employment production tax credit only when paid to individuals who are Montana residents during the time that they work on the project.

(3)  If the amounts paid to Montana residents who serve as extras on a state certified production qualify as "compensation" as defined in ARM 42.4.3301, the production company may choose to include the amounts as a qualified expenditure, as provided in 15-31-908, MCA, or as compensation under the employment production tax credit outlined in 15-31-907, MCA.
(4)  The application fee required to be paid for a state certified production is $500.

(5)  Compensation paid to persons for contract labor, as a loan out, or extras that may be reported on a federal Form 1099-MISC does not qualify for the employment production tax credit.  (History: 15-31-911, MCA; IMP, 15-30-101, 15-31-906, 15-31-907, 15-31-908, MCA; NEW, 2006 MAR p. 1960, Eff. 8/11/06; AMD, 2008 MAR p. 64, Eff. 1/18/08.)
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TAX CREDITS
42.4.3306


42.4.3305  QUALIFIED EXPENDITURES  (1)  An expense not specifically listed in 15-31-903, MCA, may still be considered a qualified expenditure.

(2)  In order for any expenditure to be properly considered a qualified expenditure, a production company shall demonstrate that:

(a)  the production company made the expenditure;

(b)  the expenditure occurred in Montana; 

(c)  the expenditure was not made for goods and services obtained outside Montana; and

(d)  the expenditure was directly tied to the state certified production.

(3)  Qualified expenditures may include compensation paid to persons for contract labor, as a loan out, or extras that may be reported on a federal Form 1099-MISC, so long as the compensation otherwise meets the criteria listed in 15-31-903, MCA.  With respect to loan outs, the following conditions must also be satisfied:


(a)  The loan out, whether a limited liability company, corporation, S corporation, or partnership must be incorporated or organized under the laws of Montana; and


(b)  The individual who owns/operates the loan out must be a Montana resident.

(4)  Qualified expenditures may not include payments made for payroll taxes.  However, payments made for mandatory insurance coverage may qualify to the extent the payment occurred in Montana and was directly tied to a state certified production.

(5)  Qualified expenditures may include reimbursed expenses to the extent the original expenditure met the conditions under (2)(b), (c), and (d).  The expenditure must:


(a)  have occurred in Montana;


(b)  was not made for goods and services obtained outside Montana; and


(c)  was directly tied to the state certified production. 

(6)  Unsubstantiated per diem allowances, for example, $20 per day to cover gas or other incidentals, paid to employees, contract labor, or extras while working in Montana, are considered to be qualified expenditures.

(7)  The credit may not be claimed unless the production company certifies, in writing, that each vendor in Montana has been paid in full for all goods and services purchased in connection with the production.  (History: 15-31-911, MCA; IMP, 15-30-101, 15-31-906, 15-31-907, 15-31-908, MCA; NEW, 2006 MAR p. 1960, Eff. 8/11/06; AMD, 2008 MAR p. 64, Eff. 1/18/08.)
42.4.3306  PENALTY AND INTEREST  (1)  Penalty and interest on any recapture provided for in 15-31-910, MCA, must be calculated  from the date specified in 15-1-216, MCA, for payment of tax.

(2)  Penalty and interest must be added to the recapture at the same rates provided in 15-1-216, MCA.  (History: 15-31-911, MCA; IMP, 15-30-101, 15-31-906, 15-31-907, 15-31-908, MCA; NEW, 2006 MAR p. 1960, Eff. 8/11/06.)
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