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Subchapter 41

Individual, Corporation, and Property -


Alternative Energy Production
42.4.4101  DEFINITIONS  The following definitions apply to this subchapter:

(1)  "Appropriate time period" as referenced in 15-32-403, MCA, is defined as a one-year period beginning January 1 and ending December 31.

(2)  "Customer" is defined as a retail purchase or distribution service provider.

(3)  "Placed in service" as reference in 15-32-404, MCA, shall begin when the new industry endeavor begins commercial operation.  (History: 15-1-201, 15-30-305, 15-32-105, MCA; IMP, 15-30-304, 15-32-109, 15-32-404, 15-35-103, MCA; NEW, 2004 MAR p. 1965, Eff. 8/20/04.)

42.4.4102  ELECTRICAL GENERATION AND TRANSMISSION FACILITY - QUALIFICATION AND PUBLICATION  (1)  If the net generating output of the facility is offered for sale as prescribed by law, an electrical generation facility and related delivery facility may qualify for a property tax exemption, reduced tax rate, or credit as provided in the applicable statute.

(2)  In order to qualify for the exemption, reduced tax rate, or credit, where there is a contract, an application form, which is available from the department, must be provided containing the following:

(a)  total amount of power contracted;

(b)  total power capacity of the plant;

(c)  term of the contract (length in years) - if less than 20 years, proof of an offer for the remaining years will be required by a specific date; and

(d)  cost-based rate of return.

(3)  In order to qualify for the exemption, reduced tax rate, or credit, where there is an offer, but not a contract, the following must be provided:

(a)  proof of publication of the offer in the legal section of the following six Montana newspapers:

(i)  Montana Standard;

(ii)  Tribune;

(iii)  Gazette;

(iv)  Independent Record;

(v)  Chronicle; and

(vi)  Missoulian; and
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(b)  a copy of the publication in the newspapers set forth in (3)(a), which must include:

(i)  the offer to sell the applicable percentage of a facility's net generating output to customers at a cost-based rate including the:


(A)  amount of power being offered'


(B)  price; and


(C)  term;


(ii)  the date when the offer ends (must be open fro a minimum of 15 calendar days from the final date of publication in the newspapers); and


(iii)  the appropriate person to contact regarding the offer.  (History: 15-1-201, 15-30-305, 15-31-501, 15-32-407, MCA; IMP, 15-24-3001, 15-32-403, 15-35-103, MCA; NEW, 2002 MAR p. 2924, Eff. 10/18/02; AMD and TRANS, from ARM 42.4.107, 2004 MAR p. 1965, Eff. 8/20/04.)


42.4.4103  ELECTRICAL GENERATION AND TRANSMISSION FACILITY - REPORTING  (1)  The material specified in ARM 42.4.4102 must be sent to the Department of Revenue, P.O. Box 5805, Helena, Montana 59604-5805, on or before March 31 of the year for which the exemption, reduced tax rate, or credit is sought.  (History: 15-1-201, 15-30-305, 15-31-501, 15-32-407, MCA; IMP, 15-24-3001, 15-32-403, 15-35-103, MCA; NEW, 2002 MAR p. 2924, Eff. 10/18/02; AMD and TRANS, from ARM 42.4.108, 2004 MAR p. 1965, Eff. 8/20/04.)

42.4.4104  ELECTRICAL GENERATION AND TRANSMISSION FACILITY - VERIFICATION  (1)  The taxpayer must make available to the department in Helena, at a place, date, and time specified by the department, a copy of the contract and other information showing the basis for the application referred to in ARM 42.4.4102.


(2)  The department will review the information required in ARM 42.4.4102 and may request additional supporting documentation.


(a)  The requested information may include, but is not limited to:


(i)  source documents detailing the total amount of power contracted and the total capacity of the plant;


(ii)  source documents detailing the term of the contract (length in years) - if less than 20 years, proof of an offer for the remaining years will be required by a specific date;


(iii)  price per kilowatt source documents and calculation;


(iv)  gross revenue associated with the contract;


(v)  costs associated with the contract;


(vi)  net operating income after tax associated with the contract;


(vii)  source of documents providing the detail for the cost-based rate of return; and


(viii)  total plant investment.


(3)  In order for documents obtained during this verification process to be able to be considered for protection under ARM 42.4.4113, the taxpayer must indicate and mark those documents as such at the time they are provided to the department.
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(4)  The department may conduct an independent analysis to verify the cost-based rate of return, term or contract, and amount of power contracted.

(5)  The allowable cost-based rate of return may only be based on those costs directly related to the electrical generation facility.  Nonrelated costs will not be used in calculating the allowable costs of production.  These nonrelated costs include, but are not limited to:


(a)  nonrelated corporate overhead;


(b)  advertising;


(c)  benefit restoration;


(d)  dues, contributions; and


(e)  other settlement items.


(6)  Notification to the taxpayer and review by the department will occur as follows:


(a)  the taxpayer will be provided an initial approval or denial in writing within 30 days of receipt of all of the information required under ARM 42-4.4102;


(b)  the department may request additional information to further verify the material provided in ARM 42.4.4102 within 30 days after the initial approval or denial is issued;


(c)  the department may issue a notice of denial within an additional 180 days from the receipt of all requested additional information; and


(d)  the dates referenced in (6)(a) through (c) may be extended by mutual consent of the parties.

(7)  If the provisions of the contract are not being met, the department may issue a notice of disallowance at any time during the applicable statutory period, plus one year, in which the exemption, reduced tax rate, or credit applies.  Such a disallowance would occur if the applicable percentage rate of the facility's net generating output is not maintained, or the taxpayer fails to perform the contract.  (History: 15-1-201, 15-30-305, 15-31-501, 15-32-407, MCA; IMP, 15-24-3001, 15-32-4003, 15-35-103, MCA; NEW, 2002 MAR p. 2924, Eff. 10/18/02; AMD and TRANS, from 42.4.109, 2004 MAR p. 1965, Eff. 8/20/04.)


42.4.4105  ALTERNATE RENEWABLE ENERGY GENERATION FACILITIES EXEMPTION - LESS THAN ONE MEGAWATT  (1)  For machinery and equipment to qualify for the alternative renewable energy generation facilities exemption, the facility must be powered by an alternative renewable energy source as defined in 90-4-102, MCA, and be less than one megawatt.

(2)  To obtain the alternative renewable energy generation facilities tax exemption for machinery and equipment that has a nameplate capacity of less than one megawatt, the property owner of record or the property owner's agent must submit an application to the Department of Revenue, P.O. Box 5805, Helena, Montana 59604-5805, on or before March 31 of the year which an exemption is sought.  (History: 15-1-201, 15-1-217, MCA; IMP, 15-6-225, 15-31-501, MCA; NEW, 2002 MAR p. 1094, Eff. 4/12/04; AMD and TRANS, from 42.4.111, 2004 MAR p. 1965, Eff. 8/20/04.)
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42.4.4106  APPEAL RIGHTS  (1)  For energy-related property tax exemptions or tax rate reductions, an applicant may appeal the department's decision to the State Tax Appeal Board within 30 days of receiving notice of denial from the department.


(2)  For energy-related tax or reduced tax rate credits, and applicant may appeal the department's decision to the Office of Dispute Resolution in accordance with ARM 42.2.311 through 42.2.326 within 30 days of receiving notice from the department.  (History: 15-1-201, MCA; IMP, 15-1-211, 15-2-302, 15-31-501, MCA; NEW, 2002 MAR p. 1094, Eff. 4/12/02; AMD and TRANS, from 42.2.112, 2004 MAR p. 1965, Eff. 8/20/04.)

42.4.4107  COMMERCIAL USE FOR INCOME TAX  (1)  With regard to 15-32-404, MCA, the investment must be made in certain depreciable property qualifying under section 38 of the IRC of 1986, as amended, for a commercial system or a net metering system, as defined in 69-8-103, MCA.  Property placed in service for personal use does not qualify for this credit.  (History: 15-30-305, 15-31-501, 15-32-407, MCA; IMP, 15-31-501, 15-32-402, 15-32-403, 15-32-404, 69-8-103, MCA; NEW, 2002 MAR p. 1094, Eff. 4/12/02; AMD and TRANS, from ARM 42.4.113, 2004 MAR p. 1965, Eff. 8/20/04.)


42.4.4108  PROPERTY TAX EXEMPTION - NONCOMMERCIAL ELECTRICAL GENERATION MACHINERY AND EQUIPMENT  (1)  In order to obtain a property tax exemption for noncommercial electrical generation machinery and equipment, the property owner of record or the property owner's agent must notify the department on its annual reporting form that the existence of noncommercial electrical generation machinery and equipment is in their ownership or use.


(2)  The department will request from the property owner the appropriate information to determine the amount of the property tax exemption.  The department will also verify with the Department of Environmental Quality that the electrical generation machinery and equipment comply with the provisions of 75-2-211 and 75-2-215, MCA, and the supporting documentation.  The department will determine the amount of the property tax exemption.  The applicant will be advised in writing of the decision.  (History: 15-1-201, MCA; IMP, 15-6-226, 15-31-501, 75.2.211, 75-2-215, MCA; NEW, 2002 MAR p. 1094, Eff. 4/12/02; AMD and TRANS, from ARM 42.4.114, 2004 MAR p. 1965, Eff. 8/20/04.)

42.4.4109  WIND ENERGY TAX CREDITS FOR GENERATION FACILITIES LOCATED WITHIN EXTERIOR BOUNDARIES OF A MONTANA INDIAN RESERVATION - TRIBAL EMPLOYMENT AGREEMENT  (1)  To qualify for the 15-year carry-forward provision, a copy of the signed agreement with the tribal government of the reservation must be attached to the applicable tax return filed for the first taxable period for which the credit is reported.
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(2)  The signed agreement must include the details of the:


(a)  training and employment of tribal members in the construction;


(b)  tribal members involvement in the operation; and


(c)  maintenance of the commercial system.  (History: 15-1-201, 15-32-407, MCA; IMP, 15-31-501, 15-32-403, 15-32-404, MCA; NEW, 2002 MAR p. 1094, Eff. 4/12/02; AMD and TRANS, from ARM 42.4.115, 2004 MAR p. 1965, Eff. 8/20/04; AMD, 2006 MAR p. 357, Eff. 2/10/06.)


42.4.4110  WIND ENERGY TAX CREDITS FOR GENERATION FACILITIES LOCATED ON SCHOOL TRUST LAND  (REPEALED)  (History: 15-32-407, MCA; IMP, 15-31-501, 15-32-403, MCA; NEW, 2002 MAR p. 1094, Eff. 4/12/02; AMD and TRANS, from ARM 42.4.116, 2004 MAR p. 1965, Eff. 8/20/04; REP, 2006 MAR p. 357, Eff. 2/10/06.)


42.4.4111  DEDUCTIBILITY OF IMPACT FEE FOR LOCAL GOVERNMENT AND SCHOOL DISTRICTS  (1)  The impact free for local government and school districts as required in 15-24-3005, MCA, is an allowable deduction from taxable income.  (History: 15-30-305, 15-31-501, MCA; IMP, 15-24-3005, 15-30-111, 15-30-121, 15-31-501, MCA; NEW, 2002 MAR p. 1094, Eff. 4/12/02; AMD and TRANS, from 42.4.117, 2004 MAR p. 1965, Eff. 8/20/04.)


42.4.4112  RECORDS REQUIRED - AUDIT  (1)  Taxpayers shall maintain records necessary to support the application for tax exemption, reduced tax rate, or credit.


(2)  Such records shall include specified documentation set forth in ARM 42.4.4104.


(3)  The records shall be maintained by the taxpayer for the appropriate statutory period of time that the exemption, reduced tax rate, or credit may be received by the taxpayer, plus one year.  Such records shall be subject to audit by the department at any time during the period to determine whether the provisions of the contract are being met.  (History: 15-1-201, 15-30-305, 15-32-407, MCA; IMP, 15-24-3001, 15-31-501, 15-32-403, 15-35-103, MCA; NEW, 2002 MAR p. 2924, Eff. 10/18/02; AMD and TRANS, from ARM 42.4.119, 2004 MAR p. 1965, Eff. 8/20/04.)


42.4.4113  REQUEST FOR INFORMATION  (1)  If the department receives a request from a third party for information that a taxpayer has marked as protected pursuant to ARM 42.4.4104, it will notify the taxpayer of the request.


(2)  The taxpayer shall respond to this notification within 15 working days advising the department which information should be protected and not released.


(3)  The department will evaluate the response and determine the appropriateness of the taxpayer's determination that the information is protected.  (History: 15-1-201, 15-30-305, 15-32-407, MCA; IMP, 15-24-3001, 15-31-501, 15-32-403, 15-35-103, MCA; NEW, 2002 MAR p. 2924, Eff. 10/18/02; AMD and TRANS, from ARM 42.4.120, 2004 MAR p. 1965, Eff. 8/20/04.)
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42.4.4114  ENERGY PRODUCTION OR DEVELOPMENT TAX ABATEMENT ELIGIBILITY FOR NEW INVESTMENT IN THE CONVERSION, TRANSPORT, MANUFACTURE, RESEARCH, AND DEVELOPMENT OF RENEWABLE ENERGY, CLEAN COAL ENERGY, AND CARBON DIOXIDE EQUIPMENT AND FACILITIES

(1)  The property owner of record, the property's owner's agent, or the operator of the qualifying property must apply to the Department of Environmental Quality (DEQ) for a certification of eligibility for equipment or facilities for which the abatement is sought.  Upon review of the application, the DEQ shall provide the Department of Revenue (department) with a certification of eligibility for qualifying equipment or facilities.

(2)  The department shall classify the property in the appropriate class of property and shall assess the qualifying facilities for which the certification is granted at 50% of its taxable value for the qualifying period which includes the construction period and the first 15 years after the facility commences operation or the clean advanced coal research and development equipment or renewable energy research and development equipment is purchased.  The total time of the qualifying period may not exceed 19 years.


(3)  For centrally assessed property, the department shall determine the market value of the property or equipment by multiplying the depreciated value of the approved class fourteen, fifteen, or sixteen qualifying equipment of facilities by a market to book ratio then multiplying by 0.50.  The market to book ratio shall be determined by dividing the system or unit value after deduction of the exempt intangible personal property by the system net book value after deduction of the exempt intangible personal property.  This value shall then be deducted from the Montana value and certified to the counties as class fourteen, fifteen, or sixteen property.


(4)  For industrially assessed property, the department shall determine the market value of the qualifying industrially assessed property in accordance with ARM 42.22.1309 and then multiply the qualifying property or equipment by 0.50.


(5)  Upon revocation of a certification by the DEQ, the department will, if necessary, reclassify the property and assess the property at 100% of its taxable value beginning January 1 of the year or years for which the certification is revoked.

(6)  If the department finds that a certification for a transmission line which was previously granted was based on an application that the applicant knew was false or fraudulent or subsequently revoked, the department must reclassify property as class nine under 15-6-141, MCA.  In addition, the department may assess the applicant for additional taxes, penalty, and interest from the time the certification was in effect.  (History: 15-24-3116, MCA; IMP, 15-6-141, 15-6-157, 15-6-158, 15-6-159, 15-24-3101, 15-24-3102, 15-24-3111, 15-24-3112, 15-24-3116, MCA; NEW, 2008 MAR p. 811, Eff. 4/25/08.)
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42.4.4115  EXEMPTION FOR LAND ADJACENT TO TRANSMISSION LINE RIGHT-OF-WAY OR EASEMENT  (1) The property owner of record, the property owner's agent, or the operator of a transmission line must make application to the Department of Revenue's (department) local county office for an exemption from property taxes for land that is within 660 feet on either side of the midpoint of a transmission line right-of-way or easement.  The transmission line must have a design capacity of 30 megavoltamperes or greater, as certified by the Department of Environmental Quality (DEQ), and be constructed after January 1, 2007.  Application will be made on a form available from the department's local county office before March 1 of the tax year for which the exemption is sought.  The DEQ certification shall be attached to and be part of the application for exemption under this part.


(2)  The applicant must provide to the department's local county office, along with the application, a legal description for the property described on the application provided for in (1) and a digitized certificate of survey prepared by a surveyor registered with the Board of Professional Engineers and Professional Land Surveyors provided for in 2-15-1763, MCA, which specifically provides the boundaries of the property listed on the application provided for in (1).  The acceptable format for the digitized certificate of survey is an Environmental System Research Institute (ESRI) Shapefile file format in State Plane single zone projection.  Shapefiles spatially describe points, polygons, and lines.  State Plane refers to the State Plane Coordinate System.


(3)  The application will be forwarded to the department's Property Assessment Division (PAD) office in Helena referred to as the "central office".  The central office will process the application and determine if the property meets the requirements of exemption.

(4)  The central office will issue a letter indicating whether the application for exemption has been granted or denied and provide a copy of the letter to the applicant, the local county office, and Business Income Taxes Division (BITD).


(5)  If the transmission line is either constructed or under construction after January 1 of a tax year and an application for exemption is submitted for the right-of-way or easement by March 1 of that tax year and the property qualifies for the exemption, the exemption will be effective for the whole tax year.  (History: 15-24-3116, MCA; IMP, 2-15-1763, 15-6-229, MCA; NEW, 2008 MAR p. 811, Eff. 4/25/08.)
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