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42.4.2703

Subchapter 27


Individual and Corporation - Qualified Endowment


42.4.2701  DEFINITIONS  The following definitions apply to this subchapter:

(1)  "Allowable contribution" for the purposes of the qualified endowment credit is a charitable gift made to a qualified endowment.  The contribution from an individual to a qualified endowment must be by means of a planned gift as defined in 15-30-165, MCA.  A contribution from a corporation, small business corporation, estate, trust, partnership, or limited liability company may be made by means of a planned gift or may be made directly to a qualified endowment.

(2)  "Beneficial interest" is a taxpayer who has a beneficial interest in a business when the taxpayer is either a sole proprietor, partner, or shareholder in an S corporation.

(3)  "Donor" means an individual, corporation, estate, or trust that contributes to a qualified charitable endowment as required by 15-30-165, 15-30-166, 15-30-167, 15-31-161, and 15-31-162, MCA.

(4)  "Paid-up life insurance policies" are life insurance policies in which all the premiums have been paid prior to the policies being contributed to a qualified endowment.  The donor must make the tax-exempt organization the owner and beneficiary of the policy.  The paid-up policy does not have to be on the life of the donor.


(5)  "Present value of the charitable gift portion of a planned gift" is the allowable amount of the charitable contribution as defined in 15-30-121 and 15-30-136, MCA, or for corporations as defined in 15-31-114, MCA, prior to any percentage limitations.  (History: 15-30-305, 15-31-501, MCA; IMP, 15-30-165, 15-30-166, 15-30-167, 15-31-161, 15-31-162, MCA; NEW, 2004 MAR p. 1965, Eff. 8/20/04; AMD, 2008 MAR p. 62, Eff. 1/18/08.)


Rule 42.4.2702 reserved

42.4.2703  ELIGIBILITY REQUIREMENTS TO HOLD A QUALIFIED ENDOWMENT  (1)  To hold a qualified endowment an organization must be:

(a)  incorporated or otherwise formed under the laws of Montana and exempt from federal income tax under 26 USC 501(C)(3); or

(b)  a bank or trust company, as defined in 15-30-165, MCA, holding an endowment fund on behalf of a Montana or foreign 501(C)(3) organization.

(2)  For the period December 31, 2000, through December 31, 2004, the affordable housing revolving loan account established in 90-6-133, MCA, is considered a qualified endowment for the purpose of qualifying for the endowment tax credit.  (History: 15-30-305, 15-31-501, MCA; IMP, 15-30-165, 15-30-167, 15-31-161, 15-31-162, 90-6-133, MCA; NEW, 1998 MAR p. 1004, Eff. 4/17/98; AMD and TRANS, from ARM 42.15.513, 2004 MAR p. 1965, Eff. 8/20/04.)
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42.4.2704  TAX CREDIT AND DEDUCTION LIMITATIONS  (1)  The credit allowed the corporation, partnership, limited liability company, estate, trust, or individual tax liability for a contribution of a planned gift is the percentage, as shown in the following table, of the present value of the allowable contribution as defined in ARM 42.4.2701.  The credit allowed against the corporation, partnership, limited liability company, estate, or trust for a direct contribution is equal to 20% of the charitable contribution.  The maximum credit that may be claimed in one year is $10,000 per donor.  A contribution made in a previous tax year cannot be used for a credit in any subsequent tax year.

Planned Gifts by Individuals or Entities


Present Value

Planned
Percent
Used to
Maximum

Gift
of Present
Calculate
Credit

Date
Value
Maximum Credit
Per Year
1/1/97 - 12/31/01
50%
$20,000
$10,000

1/1/02 - 8/27/02
40%
$25,000
$10,000

8/28/02 - 6/30/03
30%
$22,000
$  6,600

7/1/03 - 12/31/13
40%
$25,000
$10,000

(2)  The credit allowed against the corporate, estate, trust, or individual tax liability for a charitable gift made by a corporation, small business corporation, estate, trust, partnership, or limited liability company directly to a qualified endowment is the percentage, as shown in the following table, of the allowable contribution as defined in ARM 42.4.2701.

Non-Planned Gifts by Eligible Entities



Allowable



Contribution

Qualified
Percent of
Used to
Maximum

Charitable
Allowable
Calculate
Credit

Gift Date
Contribution
Maximum Credit
Per Year
1/1/97 - 12/31/01
50%
$20,000
$10,000

1/1/02 - 8/27/02
20%
$50,000
$10,000

8/28/02 - 6/30/03
13.3%
$49,624
$  6,600

7/1/03 - 12/31/13
20%
$50,000
$10,000
(3)  The balance of the allowable contributions not used in the credit calculation may be used as a deduction subject to the limitations and carryover provisions found in 15-30-121, MCA, or for corporations the limitations and carryover provisions found in 15-31-114, MCA.
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(a)  Examples of Allowable Deductions When a Planned Gift is Used for the Qualified Endowment Credit:

Time
Present
Maximum
Credit
Allowable

Period
Value
Credit
Percentage
Deduction
1/1/97 - 12/31/01
$50,000 -
($10,000 / .50)  =
$30,000

1/1/02 - 8/27/02
$50,000 -
($10,000 / .40)  =
$25,000

8/28/02 - 6/30/03
$50,000 -
($ 6,600 / .30)  =
$28,000

7/1/03 - 12/31/13
$50,000 -
($10,000 / .40)  =
$25,000


(b)  Examples of Allowable Deductions When an Outright Gift is Used for the Qualified Endowment Credit:

Time
Market
Maximum
Credit
Allowable

Period
Value
Credit
Percentage
Deduction
1/1/97 - 12/31/01
$50,000 -
($10,000 / .50)  =
$30,000

1/1/02 - 8/27/02
$50,000 -
($10,000 / .20)  =
$   -0-

8/28/02 - 6/30/03
$50,000 -
($ 6,600 / .133) =
$   376

7/1/03 - 12/31/13
$50,000 -
($10,000 / .20)  =
$   -0-


(4)  A contribution to a qualified endowment by a small business corporation, partnership, or limited liability company qualifies for the credit only if the entity is carrying on a trade or business or rental activity.

(5)  The contribution to a qualified endowment from a small business corporation, partnership, or limited liability company is passed through to the shareholders, partners, or members or managers in the same proportion as their distributive share of the entity's income or loss for Montana income tax purposes.  The proportionate share of the contribution passed through to each shareholder, partner, or member or manager becomes an allowable contribution for that donor for that year, and the credit allowed and the excess contribution deduction allowed are calculated as set forth in (1) and (2).  The credit maximums apply at the corporation and individual levels, and not at the pass-through entity's level for partnerships, small business corporations, and limited liability companies.

(6)  Deductions and credit limitations for an estate or trust are as follows:

(a)  if an estate or trust claims a credit based on the computation of the full amount of the contribution, there is no credit available to beneficiaries;

(b)  any portion of a contribution not used in the calculation of credit for the estate may be passed through to the beneficiaries, in the same proportion as their distributive share of the estate's or trust's income or loss for Montana income tax purposes; however, beneficiaries may deduct only that portion of allowable contributions not used toward the credit or deduction claimed by the estate or trust; or
(c)  if the estate or trust has deducted the full amount of the contribution, the credit may not be claimed by either the estate, trust, or the individual beneficiaries.
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(7)  At no time can a corporation, small business corporation, partnership, limited liability company, estate, trust, or individual be allowed to receive the benefit of both a contribution deduction and a credit from the same portion of a contribution.

(8)  The maximum credit that may be claimed in a tax year by any donor for allowable contributions from all sources is limited to the maximum credit stated in (1) and (2).  In the case of a married couple that makes a joint contribution, the contribution is assumed split equally.  If each spouse makes a separate contribution, each may be allowed the maximum credit as stated in (1) and (2).

(a)  Example 1 - Assume a married couple makes a joint planned gift to a qualified endowment on September 1, 2002.  The allowable contribution made by the couple is $30,000.  That couple is eligible to take a credit of up to $9,000, with each claiming a credit of $4,500.

(b)  Example 2 - Assume a married couple makes separate planned gifts to qualified endowments on September 1, 2002, which result in an allowable contribution of $20,000 for each person.  They each would be eligible to take a credit of up to $6,000.

(9)  A donor may, at a later date, name or substitute the Montana qualified endowment, as defined in 15-30-165, MCA, to receive the planned gift provided that the original trust or gift document reserves in the donor the right to do so. (History: 15-30-305, 15-31-501, MCA; IMP, 15-30-165, 15-30-166, 15-30-167, 15-31-161, 15-31-162, MCA; NEW, 1998 MAR p. 1004, Eff. 4/17/98; AMD, 2000 MAR p. 2109, Eff. 8/11/00; AMD, 2002 MAR p. 3722, Eff. 12/27/02; AMD and TRANS, from ARM 42.15.514, 2004 MAR p. 1965, Eff. 8/20/04; AMD, 2008 MAR p. 62, Eff. 1/18/08.)

42.4.2705  CREATING A PERMANENT IRREVOCABLE FUND  (1)  A permanent, irrevocable fund can be created by a restriction in the applicable planned gift document indicating the donor's intention that the contribution shall be held in a permanent, irrevocable fund.  For planned gifts other than paid-up life insurance policies, the applicable planned gift document is the trust document, gift annuity contract, life estate agreement or pooled income fund agreement.

(2)  A permanent irrevocable fund can be created in a separate gift document accompanying an outright contribution.

(3)  A permanent irrevocable fund may be created by either a qualified organization referenced in ARM 42.4.2703 under a separate governing document or when a donor creates an endowment through a gift document.

(4)  By creating a permanent, irrevocable fund and receiving the credit, the donor waives the right under 72-30-207, MCA, to release the restriction in the gift document.

(5)  All funds created by donors or qualified organizations must meet the requirements of a permanent irrevocable fund provided in these rules.  (History: 15-30-305, 15-31-501, MCA; IMP, 15-30-165, 15-30-167, 15-31-161, 15-31-162, MCA; NEW, 1998 MAR p. 1004, Eff. 4/17/98; AMD, 2000 MAR p. 2109, Eff. 8/11/00; TRANS, from ARM 42.15.515, 2004 MAR p. 1965, Eff. 8/20/04.)
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42.4.2706  REPORTING REQUIREMENTS  (1)  The donor must attach a copy of the following information to the tax return reporting the credit:

(a)  a receipt acknowledging the amount of the allowable contribution from the:

(i)  tax-exempt organization under 26 USC 501(C)(3) holding the qualified endowment receiving the contribution;

(ii)  trustee of the trust administering the planned gift; or

(iii)  bank or trust company holding a qualified endowment on behalf of a tax exempt organization.

(b)  the date of the contribution to the qualified endowment or the planned gift;

(c)  the name of the organization incorporated or established in Montana holding the qualified endowment fund or the name of the tax exempt organization on behalf of which the qualified endowment fund is held;

(d)  in the case of a charitable trust where the charity is yet to be named, the donor shall include a copy of the disposition clause of the charitable trust which gives evidence that a qualified endowment fund has been created; and

(e)  a description of the type of gift, i.e. outright gift, charitable remainder unitrust, charitable gift annuity, etc.

(2)  The information required by these rules will be reported on forms prescribed and made available by the Department of Revenue.  (History: 15-30-305, 15-31-501, MCA; IMP, 15-30-166, 15-30-167, 15-31-161, 15-31-162, MCA; NEW, 1998 MAR p. 1004, Eff. 4/17/98; AMD, 2000 MAR p. 2109, Eff. 8/11/00; TRANS, from ARM 42.15.516, 2004 MAR p. 1965, Eff. 8/20/04.)

42.4.2707  QUALIFIED ENDOWMENT CREDIT  (1)  For purposes of the qualified endowment credit, as applied to corporations, the department adopts by reference ARM 42.4.2703, 42.4.2704, 42.4.2705, 42.4.2706, 42.15.507, and 42.15.517.  (History: 15-30-305, 15-31-501, MCA; IMP, 15-30-165, 15-30-166, 15-30-167, 15-31-161, 15-31-162, MCA; NEW, 1998 MAR p. 1004, Eff. 4/17/98; AMD and TRANS, from ARM 42.15.518, 2004 MAR p. 1965, Eff. 8/20/04.)

42.4.2708  DETERMINING PRESENT VALUE FOR THE ENDOWMENT CREDIT  (1)  For purposes of determining the endowment credit, the present value of a contribution is the amount reported to the Internal Revenue Service for that contribution.  The present value of a gift contributed to a qualified endowment is based on its fair market value on the date of the gift.  (History: 15-30-305, 15-31-501, MCA; IMP, 15-30-166, MCA; NEW, 2000 MAR p. 2109, Eff. 8/11/00; TRANS, from ARM 42.15.519, 2004 MAR p. 1965, Eff. 8/20/04.)
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