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Subchapter 16


Corporation - New and Expanded Industry Credit

42.4.1601  DEFINITIONS  The following definitions apply to this subchapter:


(1)  "Full-time job" means the standard set out for a particular industry in Title 39, chapter 4, part 1, MCA.  In absence of a definition in that chapter, the department may accept federal definitions, standard industry practice, or other reasonable guides.  (History: 15-31-127, 15-31-501, MCA; IMP, 15-8-111, 15-31-125, MCA; NEW, 2004 MAR p. 1965, Eff. 8/20/04.)

42.4.1602  CREDIT FOR NEW OR EXPANDING CORPORATIONS
(1)  Sections 15-31-124 through 15-31-127, MCA, as amended, allow a tax credit equal to 1% of wages paid by a new or expanding corporation.  Any corporation seeking credit under 15-31-124 through 15-31-127, MCA, shall demonstrate its eligibility to the department.


(2)  Each corporation seeking a credit under 15-31-124 through 15-31-127, MCA, shall show:


(a)  that it is a corporation preregistered pursuant to Title 35, chapter 1, MCA, as amended;


(b)  that it was registered for the first time during the tax year for which the first credit is claimed or that the industry meets the definition of expanding per 15-31-124, MCA, as amended; and


(c)  that the corporation is engaged in manufacturing as that term is defined in 15-31-124, MCA.  (History: 15-31-127, 15-31-501, MCA; IMP, 15-31-124, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 1346, Eff. 5/26/00; TRANS, from ARM 42.23.511, 2004 MAR p. 1965, Eff. 8/20/04.)

42.4.1603  PERIOD OF ELIGIBILITY  (1)  As used in this subchapter, period of eligibility means:

(a)  in the case of a new corporation, the consecutive three-year period during which a credit may be claimed, commencing from the initial act of doing business in Montana; or

(b)  in the case of an expanding corporation, the consecutive three-year period during which a credit may be claimed, commencing with the increase in total full-time jobs by 30% or more within a 12 month period.

(2)  Those periods of time before actual production of a product, during which support, planning, construction of facilities, and other preparatory activities occur, shall be included in determining the period of eligibility.  (History: 15-31-127, 15-31-501, MCA; IMP, 15-31-124, 15-31-125, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 1346, Eff. 5/26/00; TRANS, from ARM 42.23.512, 2004 MAR p. 1965, Eff. 8/20/04; AMD, 2008 MAR p. 60, Eff. 1/18/08.)
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42.4.1604  MANUFACTURING  (1)  A manufacturing corporation is one engaged in the mechanical or chemical transformation of materials or substances into new products or the production of energy by means of an alternative renewable energy source as defined in 90-4-102, MCA.  The manufacturing facilities for the transformation of materials or substances into new products are usually described as plants, factories, or mills and characteristically use power driven machines and materials handling equipment.  Corporations engaged in assembling component parts of manufactured products are also considered to be manufacturing, if the new product is neither a structure nor other fixed improvement.  Included in this definition is the blending of materials such as lubricating oils, plastics, resins, or liquors.

(2)  The materials processed by manufacturing include products of agriculture, forestry, fishing, mining, and quarrying, as well as products of other manufacturers.  The new product may be "finished" in the sense that it is ready for utilization or consumption or it may be "semifinished" to become a raw material for another corporation engaged in further manufacturing.  For example, the product of the copper smelter is the raw material used in electrolytic refineries; refined copper is the raw material used by copper wire mills; and copper wire is the raw material used by certain electrical equipment manufacturers.


(3)  The materials used by manufacturing establishments may be purchased directly from the purchasers, obtained through customary trade channels, or secured without recourse to the market by transferring the product from one establishment to another which is under the same ownership.  Manufacturing production is usually carried on for the wholesale market, for interplant transfer, or to order for industrial users, rather than for direct sale to the domestic consumer.


(4)  If it is difficult to determine the classification between manufacturing and other divisions of the 1972 Standard Industrial Classification Manual system, the department shall classify according to its best judgment.


(5)  The following activities, although not always considered as manufacturing, are so classified:


(a)  milk bottling and pasteurizing;


(b)  fresh fish packaging;


(c)  apparel jobbing (assigning of materials to contract factories or shops for fabrication or other contract operations) as well as contracting on materials owned by others;


(d)  publishing;


(e)  ready-mixed concrete production;


(f)  leather converting;


(g)  logging;


(h)  wood preserving;


(i)  various service industries to the manufacturing trade, such as typesetting, engraving, plate printing, and preparation of electrotyping and stereotype plates, but not blueprinting or photocopying services;


(j)  electroplating, plating, metal heat treating, and polishing for the trade;

(k)  lapidary work for the trade;


(l)  fabricating of signs and advertising displays.
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(6)  There are also some manufacturing-type activities performed by corporations which are primarily engaged in activities covered by other divisions of the Standard Industrial Classification Manual of 1972, and are thus not classified as manufacturing.  A few of the important examples are:


(a)  agriculture, forestry, and fishing (Processing on farms is not considered manufacturing if the raw materials are grown on the farm and if the manufacturing activities are on a small scale without the extensive use of paid labor.  Other exclusions are custom grist milling, threshing, and cotton grinning.);


(b)  mining with the dressing and beneficiating of ores; the breaking, washing, and grading of coal; the crushing and breaking of stone; and the crushing, grinding, or otherwise preparing of sand and gravel and nonmetallic chemical and fertilizer minerals other than barite classified as mining;


(c)  construction (Fabricating operations performed at the site of a construction by contractors are not considered manufacturing.  The prefabrication of sheet metal, concrete, and terrazzo products and similar construction materials shall be classified as manufacturing.);


(d)  wholesale and retail trade, with corporations engaged in the following types of operations included in wholesale or retail trade:


(i)  cutting and selling purchased carcasses;


(ii)  preparing feed at grain elevators and farm supply stores:


(iii)  stemming leaf tobacco at wholesale establishments;


(iv)  production of wiping rags;


(v)  breaking of bulk and redistribution in smaller lots, including packaging, repackaging, or bottling products such as liquors or chemicals;


(vi)  primarily selling products to the general public which are produced on the same premises from which they are sold, such as bakeries, candy stores, ice cream parlors, and custom tailors;


(e)  services with tire retreading and rebuilding, sign painting and lettering ships, and the production of motion picture films classified as services and with repair activities, with the following exceptions, classified as services:


(i)  ship and boat building and repair;


(ii)  the rebuilding of machinery and equipment on a factory basis; and


(iii)  machine shop repair.  (History: 15-31-127, 15-31-501, MCA; IMP, 15-8-111, 15-31-124, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 1346, Eff. 5/26/00; AMD, 2002 MAR p. 1094, Eff. 4/12/02; AMD and TRANS, from ARM 42.23.513, 2004 MAR p. 1965, Eff. 8/20/04.)
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42.4.1605  NEW CORPORATION  (1)  For taxable years beginning after December 31, 1991, a "new corporation" means a corporation engaging in manufacturing for the first time in this state and includes:


(a)  a manufacturing corporation existing outside of Montana that enters into manufacturing in the state;


(b)  a nonmanufacturing corporation within the state that enters into manufacturing in the state; or


(c)  a corporation newly formed in Montana and entering into manufacturing operations in the state.


(2)  A new corporation does not include:


(a)  a corporation reorganized from a previously existing corporation that has been engaged in manufacturing in this state; or


(b)  a corporation created as a parent, subsidiary, or affiliate of an existing corporation that has been engaged in manufacturing in this state of which 20% or more of the ownership is held by the corporation or by the stockholders of the corporation.


(3)  A corporation reorganized pursuant to Title 35, chapter 1, MCA, as amended, shall not be eligible for credit under 15-31-124 through 15-31-127, MCA.


(4)  A corporation formed as a joint venture, combination, subsidiary, parent, affiliate, merger, or any other kind of cooperative action between two or more corporations which cannot demonstrate an independent corporate existence shall not be accepted as a new corporation by the department for purposes of 15-31-124 through 15-31-127, MCA.  (History: 15-31-127, 15-31-501, MCA; IMP, 15-31-124, MCA; NEW, Eff. 4/6/76; AMD, 1992 MAR p. 1764, Eff. 8/14/92; TRANS, from ARM 42.23.514, 2004 MAR p. 1965, Eff. 8/20/04.)


42.4.1606  EXPANDING CORPORATION  (1)  For taxable years beginning after December 31, 1991, an expanding corporation is one which:


(a)  was registered to do business in Montana at least one year prior to claiming a credit under 15-31-124 through 15-31-127, MCA;


(b)  has at all times prior to claiming credit under 15-31-124 through 15-31-127, MCA, complied with the requirements of Title 35, chapter 1, MCA, as amended; and


(c)  has at all times prior to claiming credit under 15-31-124 through 15-31-127, MCA, complied with the requirements of Title 15, chapter 31, MCA, as amended.


(2)  Expanding means to enlarge the facilities or to diversify the products of a corporation which has done business in Montana at least one year prior to claiming credit under 15-31-124 through 15-31-127, MCA, by increasing total full times jobs attributable to Montana by 30% or more.  The increase shall be measured as a percentage increase of full time jobs held with the corporation in Montana or attributable to Montana.  The department shall recognize only full-time jobs in determining eligibility for credit under 15-31-124 through 15-31-127, MCA.  (History: 15-31-127, 15-31-501, MCA; IMP, 15-31-124, MCA; NEW, Eff. 4/6/76; AMD, 1992 MAR p. 1764, Eff. 8/14/92; TRANS, from ARM 42.23.515, 2004 MAR p. 1965, Eff. 8/20/04.)
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42.4.1607  COMPLIANCE WITH CERTAIN STATUTES REQUIRED  (1)  A new or expanding corporation which fails to comply with the provisions of Title 15, chapter 31, MCA, as amended, and Title 35, chapter 1, MCA, as amended, during the period of eligibility shall lose its eligibility to claim credit under 15-31-124 through 15-31-127, MCA.  (History: 15-31-127, 15-31-501, MCA; IMP, 15-31-125, MCA; NEW, Eff. 4/6/76; AMD and TRANS, from ARM 42.23.516, 2004 MAR p. 1965, Eff. 8/20/04.)


42.4.1608  SUBMISSION OF EMPLOYEE LISTS  (1)  An expanding corporation seeking credit under 15-31-124 through 15-31-127, MCA, shall submit accurate employee lists to the department, so that the department may determine the percentage increase of new jobs in the taxable year for which credit is claimed.


(2)  In applicable instances, an expanding corporation shall submit five years of lists in order that an average employment figure be determined and the number of new employees discovered.  If a corporation has not done business for a five-year period, employee lists for all years of operation shall be submitted.  A new corporation shall be exempt from this requirement.


(3)  The lists shall include:


(a)  all employees of the existing and expanded corporation;


(b)  their employment status clearly set out (whether full, half, or part-time);


(c)  the position with the corporation;


(d)  wages paid;


(e)  the type of product produced by those employees employed by the expanded portion of the corporation; and


(f)  the number of years the employee has been employed. (History: 15-31-127, 15-31-501, MCA; IMP, 15-31-125, MCA; NEW, Eff. 4/6/76; AMD and TRANS, from ARM 42.23.518, 2004 MAR p. 1965, Eff. 8/20/04.)


42.4.1609  DETERMINATION OF NEW JOBS  (1)  The intent of 15-31-125, MCA, is to grant credit upon wages paid to new employees.  The department shall determine from the information submitted by the corporation if there has been a 30% increase in the number of jobs, and if these positions were filled by newly hired personnel.


(2)  The only employees counted when making the determination of the credit are those who:


(a)  were not employed by the corporation within five years of expansion; and


(b)  are employed in production of the new product or were hired as the direct result of expanding an existing product line.


(3)  Any employee who was employed by an existing corporation shall not be counted as a new employee of the expanded corporation if employment occurred within five years of the expansion.


(4)  No employee who was employed in existing operations and who for any reason is employed in the expanded operations shall be counted for purposes of determining eligibility.
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(5)  Those employees who participated in the planning and preparation of the expansion of the corporation shall not be counted as new employees of the expanded corporations, unless, in fact, these personnel can be shown to have been hired specifically for the expansion for which credit is claimed and that planning the expansion was the only activity assigned them. (History: 15-31-127, 15-31-501, MCA; IMP, 15-31-125, MCA; NEW, Eff. 4/6/76; AMD and TRANS, from ARM 42.23.519, 2004 MAR p. 1965, Eff. 8/20/04; AMD, 2008 MAR p. 60, Eff. 1/18/08.)


42.4.1610  DETERMINATION OF WAGES  (1)  In determining the amount of credit, the total amount of wages paid new employees producing the new product or products shall be computed for the year in which the credit is claimed.


(2)  A taxpayer's taxable year may be used in place of the 12-month period mandated by 15-31-125, MCA, as amended, for determination of the credit.  In cases where results from computation of differing periods of time are found to yield differing results, the lesser figure shall be accepted by the department.  (History: 15-31-127, 15-31-501, MCA; IMP, 15-31-125, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 1346, Eff. 5/26/00; TRANS, from ARM 42.23.520, 2004 MAR p. 1965, Eff. 8/20/04.)


42.4.1611  AVAILABILITY OF TAX CREDIT  (1)  A claim for credit may be made as a new corporation or as an expanding corporation; no corporation may qualify as both in the same year.


(2)  A corporation may claim credit due under 15-31-124 through 15-31-127, MCA, for more than one manufacturing facility; but in no case shall the department allow a claim for credit, if the total claim for credit exceeds total liability imposed by 15-31-101, 15-31-121, and 15-31-122, MCA, as amended.


(3)  A corporation qualifying under 15-31-124 through 15-31-127, MCA, shall use any credit authorized as an offset to tax liability incurred during the period of eligibility.  No carryback or carryover is allowed for this credit.  (History: 15-31-127, 15-31-501, MCA; IMP, 15-31-125, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 1346, Eff. 5/26/00; AMD and TRANS, from ARM 42.23.521, 2004 MAR p. 1965, Eff. 8/20/04.)


42.4.1612  WHEN CREDIT MAY BE CLAIMED  (1)  The credit available under 15-31-124 through 15-31-127, MCA, may be claimed for the taxable year the activity for which credit is claimed occurred.  Credit may not be accumulated, and if a corporation does not claim credit for which it is eligible during a taxable year, that credit is lost.


(2)  Eligibility for the tax credit expires with the corporation's taxable year.


(3)  A corporation may use the credit available under 15-31-124 through 15-31-127, MCA, only when the corporation actually manufactures products in this state.  No claim will be recognized if a corporation completes all preparatory phases without manufacturing a product.  (History: 15-31-127, 15-31-501, MCA; IMP, 15-31-125, MCA; NEW, Eff. 4/6/76; TRANS, from ARM 42.23.522, 2004 MAR p. 1965, Eff. 8/20/04.)
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