
MISCELLANEOUS TAX -- COMMERCIAL ACTIVITIES
42.31.2103

Sub-Chapter 21

Public Contractors

42.31.2101  DEFINITIONS  The following definitions apply to terms used in this sub-chapter:
(1)  A "public contractor" is anyone who submits a proposal to or enters into a contract with a governmental agency or department for the construction or reconstruction of any public work, the cost of such construction or reconstruction being greater than $5,000.  The term "public contractor" includes subcontractors.

(2)  "Public construction work," includes any work requiring the installation, addition, placement, replacement, or removal of any equipment, parts, structures, or materials of any kind whatsoever.  This rule applies to all contracts exceeding $5,000 whether or not such contracts require performance of service, maintenance, repair, or any other type of work in addition to, or as part of, the work as stated above.  (History:  Sec. 15-50-301, MCA; IMP, Sec. 15-50-101, MCA; Eff. 12/31/72; AMD, Eff. 5/5/75; AMD, 1983 MAR p. 1466, Eff. 10/14/83; AMD, 1995 MAR p. 2854, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00.)

42.31.2102  APPLICABILITY  (History:  Sec. 15-50-103, MCA; IMP, Sec. 15-50-101, MCA; Eff. 12/31/72; AMD, Eff. 5/5/75; TRANS, to Dept. of Commerce, Ch. 240, L. 1983, Eff. 10/1/83.)

42.31.2103  FEDERAL PROJECTS  (History:  Sec. 15-50-103, MCA; IMP, Sec. 15-50-203, MCA, and Title 15, chapter 50, MCA; Eff. 12/31/72; AMD, Eff. 5/5/75; TRANS, to Dept. of Commerce, Ch. 240, L. 1983, Eff. 10/1/83.)
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42.31.2104  CONTRACTOR'S RETURN REQUIRED FOR PUBLIC WORKS PROJECTS  (1)  Public works contracts performed during the calendar year showing the 1% tax credit withheld during the current tax year must be filed with the department as required by 15-50-301, MCA.  For purposes of this filing, the department will accept the following:

(a)  Schedule C, attached to the individual income tax return, as required by 15-30-142, MCA;

(b)  Schedule C attached to the corporation license tax return, as required by 15-31-111, MCA; and

(c)  personal property refund request form PC-4 and, if necessary, an additional schedule form PC-3, as required by 15-50-207, MCA.

(2)  Failure to provide these schedules will result in a fine as stated in 15-50-301, MCA.  (History:  Sec. 15-50-301, MCA; IMP, Sec. 15-50-301, MCA; NEW, 2000 MAR p. 3569, Eff. 12/22/00.)

Rules 42.31.2105 through 42.31.2110 reserved
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42.31.2111  APPLICATION FOR LICENSE  (History:  Sec. 15-50-103, MCA; IMP, Sec. 15-50-211 through 15-50-213, MCA; Eff. 12/31/72; TRANS, to Dept. of Commerce, C. 240, L. 1983, Eff. 10/1/83.)

42.31.2112  RENEWAL APPLICATIONS  (History:  Sec. 15-50-103, MCA; IMP, Sec. 15-50-211 through 15-50-213, MCA; Eff. 12/31/72; TRANS, to Dept. of Commerce, C. 240, L. 1983, Eff. 10/1/83.)

42.31.2113  CHANGE IN CLASS OR NAME  (History:  Sec. 15-50-103, MCA; IMP, Sec. 15-50-211 through 15-50-213, MCA; Eff. 12/31/72; TRANS, to Dept. of Commerce, C. 240, L. 1983, Eff. 10/1/83.)

42.31.2114  EQUIPMENT LIST  (History:  Sec. 15-50-103, MCA; IMP, Sec. 15-50-211 through 15-50-213, MCA; Eff. 12/31/72; TRANS, to Dept. of Commerce, C. 240, L. 1983, Eff. 10/1/83.)

Rules 42.31.2115 through 42.31.2120 reserved
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42.31.2121  CONTRACT AWARD REPORT BY AGENCY (1) Whenever a contract for the performance of public construction or reconstruction is awarded by any governmental agency, or departments thereof or any contractor subletting a contract, the awarding agencies, departments or contractors must complete and file with the department a contract award report (form PC-1) which must contain the following information:

(a)  name of the governmental agency, department within that agency, or awarding contractor awarding the contract;

(b)   contract number, location and general description of construction to be performed, and the date the contract or subcontract, whichever the case may be, was awarded;

(c)  name and address of the contractor or subcontractor awarded the contract;

(d)  total value in money, credits, or other valuable consideration specified in the contract, that is to be  paid for the completion of the contract;

(e)  date when the construction is to be completed; and

(f)  date when the increments of the contract costs are to be paid the contractor or subcontractor, the amounts of such payments, and the percentage of the increment withheld from each payment to insure satisfactory completion of the job. 

(2)  The above information must be transmitted to the department within ten days from the date that the contract is awarded.  (History:  Sec. 15-50-301, MCA; IMP, Sec. 15-50-101, 15-50-205, 15-50-206, MCA; Eff. 12/31/72; AMD, 1995 MAR p. 2854, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00.)

42.31.2122  GROSS RECEIPTS WITHHOLDING BY AGENCY (1) The governmental agencies that have awarded a contract for the performance of public construction or reconstruction works and are making payment for the satisfactory performance of said contract, or any increment thereof, must withhold 1% of the amount due and transmit such amount withheld to the department along with a gross receipts withholding report (form PC-2) which must contain the following:

(a)  governmental agency that awarded the contract and  is making payment;

(b)  contract number, location and general description of construction to be performed, and the date contract was awarded;

(c)  name and address of the contractor to whose account the 1% payment is to be credited;

(d)  total sum due the contractor, including amounts to be withheld until completion of the contract;
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(e)  total sum due the contractor less any amount to be withheld until completion of the contract by including the 1% withholding;

(f)  net amount paid the contractor at time of reporting; and

(g)  amount transmitted to the department at time of reporting.

(2)  The withholding agent or agency must in all cases issue a receipt to the contractor for all monies withheld under Title 15, chapter 50, MCA.  (History:  Sec. 15-50-301, MCA; IMP, Sec. 15-50-101, 15-50-205, and 15-50-206, MCA; Eff. 12/31/72; AMD, Eff. 5/5/77; AMD, 1995 MAR p. 2854, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00.)

Rules 42.31.2123 through 42.31.2130 reserved
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42.31.2131  CONTRACT AWARD REPORT BY CONTRACTOR AWARDED CONTRACT  (1)  Whenever a contract for the performance of public construction or reconstruction works is awarded by the federal government or by any agencies or when a contractor sublets a contract, the contractor awarded the contract must complete and file with the department a contract award report (form PC-1) which must contain the following information:

(a)  name of the governmental agency or prime contractor awarding the contract;

(b)  contract number, location and general description of construction to be performed;

(c)  name and address of the contractor or subcontractor awarded the contract;

(d)  total value in money, credits, or other valuable consideration specified in the contract, that is to be paid for the completion of the contract;

(e)  date when the construction is to be completed; and

(f)  date when the increments of the contract costs are to be paid the contractor or subcontractor, the amount of such payments, and the percentage of the increment withheld from each payment to insure satisfactory completion of the job.

(2)  The above information must be transmitted to the department within ten days from the date that the contract is awarded.  (History:  Sec. 15-50-301, MCA; IMP, Sec. 15-50-101, 15-50-205, and 15-50-206, MCA; Eff. 12/31/72; AMD, 1995 MAR p. 2854, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00.)

42.31.2132  GROSS RECEIPTS PAYMENT BY CONTRACTOR  (1)  If 1% of the gross receipts is not withheld by the contracting governmental agency or awarding contractor, the contractor must make payment of such amounts to the department within 30 days after the date on which the contractor receives each increment of payment for work performed by the contractor.  Payment by the contractor must be accompanied by a completed gross receipts withholding report (form PC-2).

(2)  In the case where the state of Montana, counties, cities, or any agencies and awarding contractors thereof, fail to withhold the gross receipts fees, the contractor must pay 1% of the gross receipts received by the contractor.

(3)  In all cases where the federal government or any agency is the sole governmental agency awarding the contract, payment  must be made by the contractor to the department in an amount equal to 1% of the gross receipts received by the contractor as payment for work performed by the contractor.  The payment of such amount to the department is the duty of the contractor without any specific request or notice, relative to a particular payment, that such payment must be made to the department.  (History:  Sec. 15-50-301,  MCA; IMP, Sec. 15-50-101, 15-50-205, and 15-50-206,  MCA;  Eff.
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12/31/72; AMD, 1995 MAR p. 2854, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00.)

42.31.2133  ADDITIONAL REPORT AND WITHHOLDING REQUIREMENTS IN CASE OF SUBLET CONTRACT  (1)  Whenever a contract for the performance of public construction or reconstruction has been awarded by any governmental agency, including the federal government, and a contractor sublets a contract in connection with such construction or reconstruction, the contractor awarding the subcontract must complete and file with the department of revenue a contract award report (form PC-1) which must contain the information specified in ARM 42.31.2131.

(2)  Any contractor subletting a contract is also required to withhold 1% of the amount due his subcontractor but will not transmit such amount to the department.  He will complete the gross receipts withholding report (form PC-2) checking the box marked "Subcontractor Allocation."  The amount withheld (amount shown on line 8 on form PC-2) will then be credited to the subcontractor and deducted from the original 1% which was withheld from the prime contractor.  For failure to file the allocation report within the required 30-day period, provided for in ARM 42.31.2132, a penalty of 10% of the tax withheld from the subcontractor shall be due from the prime contractor.  (History:  Sec. 15-1-301, MCA; IMP, Sec. 15-50-101, 15-50-205, and 15-50-206, MCA; Eff. 12/31/72; AMD, Eff. 5/5/77; AMD, 1995 MAR p. 2854, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00.)

42.31.2134  ESTIMATION OF TAX UPON FAILURE TO FILE AND PAY TAX  (1)  If a contractor fails to file the statement required by 15-50-206, MCA, and fails to pay the tax due within the required 30 days, the department will estimate the amount due from sources available to the department, and issue an assessment of taxes due, including penalty and interest as defined in 15-50-309, MCA. If a contractor ignores the department's attempt to collect the tax due, a warrant for distraint will be filed against the contractor as defined by 15-50-310, MCA.  (History: Sec. 15-50-301, MCA; IMP, Sec. 15-50-206, 15-50-301, 15-50-308, 15-50-309, and 15-50-310, MCA; NEW, 1995 MAR p. 2854, Eff. 12/22/95.)

Rules 42.21.2135 through 42.21.2140 reserved
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42.31.2141  PERSONAL PROPERTY TAX REFUND  (1)  Public contractors, who have had the 1% contractors gross receipts tax withheld from them by any governmental agency or prime contractor, will be allowed, as a refund any of those personal property taxes and motor vehicle fees incurred between January 1 and December 31 of the year the withholding occurred.  The refund applies only to personal property taxes on equipment used in the construction business of the contractor.

(2)  These refunds will only be allowed after all necessary reports are filed and copies of paid personal property tax and motor vehicle fee receipts are submitted to the department.

(3)  All overpayment refunds and personal property tax and motor vehicle fee refund requests are due July 1 of the calendar year following the year the tax liability or overpayment occurred.  For any given year in which a tax liability or overpayment occurred, refund requests will be accepted annually up to five years after the original July 1 due date for that year.  (History:  Sec. 15-1-201 and 15-50-301, MCA; IMP, Sec. 15-50-207, 15-50-304 and 39-9-204, MCA; Eff. 12/31/72; AMD, Eff. 5/5/77; AMD, 1981 MAR p. 627, Eff. 6/26/81; AMD, 1983 MAR p. 1466, Eff. 10/14/83; AMD, 1987 MAR p. 1803, Eff. 10/16/87; AMD, 1995 MAR p. 2854, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00.)

42.31.2142  CORPORATION LICENSE TAX CREDIT  (1)  A cor-poration is allowed a credit against its Montana corporation license tax liability for "public contractor's gross receipts tax" paid pursuant to the provisions of 15-50-205 and 15-50-206, MCA.  The credit is allowed with respect to the corporation's Montana corporation license tax liability determined for the taxable period within which the net income from contracts subject to the gross receipts tax is reported.  If the corporation reports its income from contracts on a percentage of completion basis, the credit must be allocated accordingly. The amount of credit allowable is the net public contractor's gross receipts tax (after personal property tax credit) actually imposed against and paid by the corporation but not in excess of its Montana corporation license tax liability.  The credit is allowed without regard to the fact that the public contractor's gross receipts tax is an allowable deduction in determining net income subject to Montana corporation license tax.

(2)  In the event the public contractor's gross receipts tax is paid by a joint venture or a partnership, the members thereof shall be entitled to the credit for the tax as their respective interests appear.  (History:  Sec. 15-50-301, MCA; IMP, Sec. 15-50-205, 15-50-206, 15-50-207, and 39-9-204, MCA; Eff. 12/31/72; AMD, 1995 MAR p. 2854, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00.)
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42.31.2143  STATE INCOME TAX CREDIT  (1)  A resident or a nonresident individual is allowed a credit against his Montana income tax liability for "public contractor's gross receipts tax" paid pursuant to the provisions of 15-50-205 and 15-50-206, MCA.  The credit is allowed with respect to the taxpayer's Montana income tax liability determined for the taxable year within which the net income from contracts subject to the gross receipts tax is reported.  If the taxpayer reports his income from contracts on a percentage of completion basis, the credit must be allocated accordingly.  The amount of credit allowable is the net public contractor's gross receipts tax (after personal property tax credit) actually imposed and paid by the taxpayer but not in excess of his Montana income tax liability. The credit is allowed without regard to the fact that the public contractor's gross receipts tax is an allowable deduction in determining Montana income tax taxable income.

(2)  In the event the public contractor's gross receipts tax is paid by a joint venture or a partnership, the members thereof shall be entitled to the credit for the tax as their respective interests appear.  (History:  Sec. 15-1-201, MCA; IMP, Sec. 15-50-201, 15-50-205, 15-50-207, and 39-9-204, MCA; Eff. 12/31/72; AMD, 1995 MAR p. 2854, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00.)
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