
MISCELLANEOUS TAX -- COMMERCIAL ACTIVITIES
42.31.501
Subchapter 5

Telephone License and Telecommunication Excise Tax


42.31.501  DEFINITIONS  The following definitions apply to terms used in this subchapter:

(1)  "Internet revenue" is revenue generated from the activity of providing internet access and on-line services by an internet service provider.  On-line services do not include any use of any such capability for the management, control, or operation of a telecommunications system, or the management of a telecommunications service.

(2)  "Lifted" means that the internet moratorium either expires under the terms of federal law or the 113th Congress of the United States adjourns without reauthorizing the internet moratorium, whichever event occurs later.  Through this rule, the department is clarifying what will occur if the 113th Congress adjourns without reauthorizing the internet moratorium before the moratorium expires under the terms of federal law.  The rule makes clear that the department will delay the impact of the 1999 Montana law taxing internet revenues as long as possible, that the unnecessary burden of the tax being collected and then refunded will be avoided, and that the operation of the law in this case is clear and certain.
(3)  "Related services" for telecommunications excise tax purposes, means the offering of a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing or making available information via telecommunications through, but not limited to, operator and information services, directory assistance, call waiting, call forwarding, caller ID, call rejection, last call return, priority call, speed calling, three-way calling, voice messaging, continuous redial, and line blocking.

(4)  "Sales price" is defined in 15-53-129, MCA, and sales price shall include federal subscriber line charges and other federally authorized charges and fees collected but not remitted to a federal governmental entity by the telecommunications carrier and to retail telecommunications installation and activation charges made after June 30, 2001.

(5)  "Telecommunications" for telecommunications excise tax purposes, means the transmission, between or among points specified by the user, of information of the user's choosing, without change in the form or content of the information as sent and received.


(6)  "Two-way transmission" for telecommunications excise tax purposes, means all forms of telecommunications except those forms of telecommunications that are only capable of one-way transmission and are not related services as defined in (3).  (History: 15-53-155, MCA; IMP, 15-53-129, MCA; NEW, 1991 MAR p. 131, Eff. 2/1/91; AMD, 1991 MAR p. 2220, Eff. 11/15/91; AMD, 1999 MAR p. 2914, Eff. 12/17/99; AMD, 2000 MAR p. 3569, Eff. 12/22/00; AMD, 2002 MAR p. 956, Eff. 3/29/02; AMD, 2003 MAR p. 25, Eff. 1/17/03; AMD, 2008 MAR p. 642, Eff. 4/11/08.)
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DEPARTMENT OF REVENUE

42.31.502  RECORD REQUIREMENTS  (1)  For the telecommunications excise tax, each telecommunications service provider who is responsible and liable for the collection of the tax under this subchapter will keep records showing the total retail revenue to support the tax liability as required in these rules.

(2)  All records may be inspected by the department in accordance with the provisions of ARM 42.2.305.

(3)  Telecommunications service providers must substantiate taxable and nontaxable revenue items from their taxable customers.  If substantiation of taxable and nontaxable items is not provided, the imposition of the retail telecommunications excise tax will apply to the total revenue.

(4)  Wholesale exemption certificates or wholesale contracts must support exempt wholesale revenues.  The wholesale exemption certificates are available on the department's internet site or by contacting the department at P.O. Box 5805, Helena, Montana 59604-5805.  (History: 15-53-155, MCA; IMP, 15-53-150, MCA; NEW, 1999 MAR p. 2914, Eff. 12/17/99; AMD, 2000 MAR p. 3569, Eff. 12/22/00; AMD, 2002 MAR p. 956, Eff. 3/29/02.)

42.31.503  ADVANCE TELECOMMUNICATIONS INFRASTRUCTURE CREDIT  (Repealed)  (History: 15-53-155, MCA; IMP, 15-53-202, MCA; NEW, 1999 MAR p. 2914, Eff. 12/17/99; REP, 2003 MAR p. 1352, Eff. 6/27/03.)

42.31.504  COLLECTION OF TAX AND HEARING RIGHTS  (1)  Every telecommunications service provider shall be liable for all amounts required to be collected as a tax under the provisions of Title 15, chapter 53, MCA.

(2)  A telecommunications service provider has the right to request a hearing on a tax liability as provided in 15-1-211, MCA, and ARM 42.2.613 through 42.2.621, effective December 17, 1999.  Copies of appeal form CVR-01 may be obtained by contacting the Department of Revenue, P.O. Box 5805, Helena, Montana 59604-5805.

(3)  If the tax or any portion of the tax is not paid when due, the department may issue a Warrant for Distraint as provided in Title 15, chapter 1, part 7, MCA.

(4)  The tax must be collected by the telecommunications service provider, and records shall be maintained evidencing proof of the taxes collected.

(5)  Enrolled tribal members residing on their reservations are exempt from the tax.  (History: 15-53-155, MCA; IMP, 15-1-211, 15-1-701, 15-53-130, 15-53-137, 15-53-138, 15-53-139, MCA; NEW, 1999 MAR p. 2914, Eff. 12/17/99; AMD, 2000 MAR p. 3569, Eff. 12/22/00; AMD, 2002 MAR p. 956, Eff. 3/29/02.)


42.31.505  ANNUAL PAYMENTS FOR SMALL FILERS  (1)  For the telephone license tax and the telecommunications excise tax, if the total amount of tax due is less than $50 in each of the quarters during the preceding calendar year, the taxpayer may file an annual return in lieu of filing the quarterly returns, provided the annual return is filed along with full payment within 60 days after the close of the calendar year.  (History: 15-53-155, MCA; IMP, 15-53-155, MCA; NEW, 1991 MAR p. 131, Eff. 2/1/91; AMD, 1999 MAR p. 2914, Eff. 12/17/99; AMD, 2003 MAR p. 25, Eff. 1/17/03.)
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42.31.506  APPLICATION FOR REPORTING ON AN ACCRUAL BASIS

(1)  For purposes of the telecommunications excise tax, a telecommunications service provider will make an application for permission to report the tax on an accrual basis in writing on a form prescribed by the department.

(2)  The department will respond to all applications in writing within 60 days of receipt.  The response will indicate reasonable justification of any approval or denial to report on an accrual basis.

(3)  The department will accept electronic remittance of returns as defined on the form described in (1).  (History: 15-53-155, MCA; IMP, 15-53-137, MCA; NEW, 1999 MAR p. 2914, Eff. 12/17/99.)

42.31.507  TAXATION OF INTERNET REVENUE  (1)  Imposition of the retail telecommunication excise tax shall not be applied to internet revenue that may be included in the sales price, until the federal moratorium has been lifted.  Imposition of the tax will occur after the federal moratorium is lifted and if no federal law prohibits the taxation of internet revenue.

(2)  Telecommunications service providers must separately account for internet revenue if it is included in the sales price.  If no separate accounting for the internet revenue is reported, the imposition of the retail telecommunication excise tax will apply to the total sales price.  The department may request the detail verification of how the internet revenue is accounted for by the telecommunications service provider.  (History: 15-53-155, MCA; IMP, 15-53-137, MCA; NEW, 1999 MAR p. 2914, Eff. 12/17/99.)


Rules 42.31.508 and 42.31.509 reserved


42.31.510  PENALTY AND INTEREST  (REPEALED)  (History: 15-53-155, MCA; IMP, 15-1-216, 15-53-145, 15-43-147, MCA; NEW, 1991 MAR p. 131, Eff. 2/1/91; AMD, 1991 MAR p. 2220, Eff. 11/15/91; AMD, 1999 MAR p. 2914, Eff. 12/17/99; AMD, 2000 MAR p. 3569, Eff. 12/22/00; AMD, 2002 MAR p. 956, Eff. 3/29/02; AMD, 2003 MAR p. 25, Eff. 1/17/03; REP, 2006 MAR p. 85, Eff. 1/13/06.)


Rules 42.31.511 through 42.31.514 reserved


42.31.515  EFFECTIVE DATES  (Repealed)  (History: 15-53-104, 15-53-155, MCA; IMP, 15-53-101, 15-53-104, 15-53-111, 15-53-127, MCA; NEW, 1991 MAR p. 131, Eff. 2/1/91; AMD, 1991 MAR p. 2220, Eff. 11/15/91; AMD, 1999 MAR p. 2914, Eff. 12/17/99; REP, 2000 MAR p. 3569, Eff. 12/22/00.)
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