
MISCELLANEOUS TAX -- COMMERCIAL ACTIVITIES
42.31.202
Subchapter 2

Tobacco Products Other Than Cigarettes

42.31.201  DEFINITIONS  The following definitions apply to this subchapter:
(1)  "Interstate commerce" means the transportation of tobacco products intended for delivery to a person licensed by the department to receive unstamped or untaxed tobacco products in Montana or intended for delivery into another state.

(2)  "Montana Department of Justice current tobacco product directory" means the tobacco manufacturer and brand directory as required by 16-11-504, MCA.

(3)  "Reporting entity" means any Montana cigarette wholesaler or licensed Montana retailer acting as a tobacco wholesaler who brings tobacco products into Montana for sale to consumers.

(4)  "Retailer acting as a tobacco wholesaler" means a licensed retailer who purchases other tobacco products from a manufacturer, distributor, or importer who has not prepaid the tax on tobacco products.

(5)  "Statutory discount" means the amount the wholesaler or retailer is allowed to defray their administrative expenses.

(6)  "Tobacco products" include, but are not limited to:

(a)  cigarettes;
(b)  cigars;
(c)  smoking, chewing, and snuff tobaccos; and
(d)  moist snuff.

(7)  "Wholesale price" means the comparable arm's length price for which a manufacturer sells a tobacco product to a wholesaler or any other person before any discount or other reduction.  (History: 16-11-103, MCA; IMP, 16-11-102, 16-11-202, MCA; Eff. 12/31/72; AMD, 1992 MAR p. 668, Eff. 3/27/92; AMD, 1993 MAR p. 2427, Eff. 10/15/93; AMD, 2000 MAR p. 3569, Eff. 12/22/00; AMD, 2004 MAR p. 2935, Eff. 12/3/04; AMD, 2007 MAR p. 124, Eff. 1/26/07.)

42.31.202  PAYMENT OF TAX  (1)  The wholesaler or retailer shall remit the appropriate tax calculated at the statutory rate for all untaxed tobacco products purchased for sale in Montana less the statutory discount.

(2)  All wholesalers or retailers shall remit the tax on forms provided and/or approved by the department, together with copies of the itemized invoices procured from the manufacturers or from the wholesalers of all tobacco products or on a computerized printout preapproved by the department.

(3)  All such remittance shall be made to the department by the 15th of each month covering purchases of tobacco products made during the previous month.
(4)  Failure to provide all the required information in this rule may result in a late filing and late pay penalty added to the tax due in accordance with ARM 42.2.504.  (History: 16-11-103, MCA; IMP, 16-11-203, MCA; Eff. 12/31/72; AMD, 1992 MAR p. 668, Eff. 3/27/92; AMD, 1995 MAR p. 2853, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00; AMD, 2003 MAR p. 1890, Eff. 8/29/03; AMD, 2004 MAR p. 2935, Eff. 12/3/04; AMD, 2007 MAR p. 124, Eff. 1/26/07.)
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42.31.203  OUT-OF-STATE WHOLESALERS  (1)  All out-of-state wholesalers meeting the conditions of "transacting business in this state" as provided in 35-1-1026, MCA, and all out-of-state wholesalers doing intrastate business within Montana, are subject to all of the provisions of Title 16, chapter 11, part 1, MCA, and these regulations as Montana wholesalers.  (History: 16-11-103, MCA; IMP, 16-11-201, 16-11-203, MCA; Eff. 12/31/72; AMD, 1995 MAR p. 2853, Eff. 12/22/95; AMD, 2001 MAR p. 3569, Eff. 12/22/00; AMD, 2004 MAR p. 2935, Eff. 12/3/04; AMD, 2007 MAR p. 124, Eff. 1/26/07.)

42.31.204  PAYMENT OF TAX BY RETAILER  (1)  A retailer must assume that the tobacco products tax has not been paid to the department in the absence of the statement required by ARM 42.31.212 on the invoice or sales slip for tobacco products.  (History: 16-11-103, MCA; IMP, 16-11-202, 16-11-205, MCA; Eff. 12/31/72; AMD, 1992 MAR p. 2776, Eff. 12/25/92; AMD, 1995 MAR p. 2853, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00; AMD, 2004 MAR p. 2935, Eff. 12/3/04; AMD, 2007 MAR p. 124, Eff. 1/26/07.)


42.31.205  DISPLAY OF NOTICE OF TAX  (REPEALED)  (History: 16-11-103, MCA; IMP, 16-11-202, MCA; Eff. 12/31/72; AMD, 1992 MAR p. 668, Eff. 3/27/92; AMD, 1995 MAR p. 2853, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00; AMD, 2004 MAR p. 2935, Eff. 12/3/04; REP, 2007 MAR p. 124, Eff. 1/26/07.)

42.31.206  A TOBACCO PRODUCT LABELED AS ANYTHING OTHER THAN A CIGARETTE  (1)  A tobacco product labeled as anything other than a cigarette or not bearing a label, including but not limited to little cigars, may be considered, as provided in ARM 42.31.207, a cigarette under 16-11-102, MCA, if it meets two or more of the following criteria:

(a)  the product is sold in packs containing 20 or 25 sticks;

(b)  the product is available for sale in cartons of ten packs;
(c)  the product is sold in soft packs, hard packs, flip-top boxes, clam shells, or other cigarette-type boxes;
(d)  the product is of a length and diameter found in commercially-manufactured cigarettes;
(e)  the product has a cellulose acetate or other integrated filter;
(f)  the product weighs less than three pounds per thousand sticks;

(g)  the product is marketed or advertised to consumers as a cigarette or cigarette substitute; or
(h)  other evidence that the product fits within the definition of cigarette in 16-11-102, MCA.

(2)  Tobacco products that are determined to be cigarettes must meet the requirements of 16-11-307, MCA.
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(3)  A cigar is a roll of tobacco that is wrapped in 100% natural leaf tobacco or:

(a)  is wrapped in any substance that contains 75% or more tobacco which did not in the reconstitution process lose its tobacco character (taste, aroma, identifiable chemical components) and is of a color consistent with that of the natural leaf tobaccos traditionally used as a wrapper for American cigars; and 


(b)  does not meet the criteria stated in (1).  (History: 16-11-103, MCA; IMP, 16-11-102, MCA; NEW, 2007 MAR p. 124, Eff. 7/1/07.)

42.31.207  DEPARTMENT DETERMINATIONS  (1)  A manufacturer may request a determination from the department as to whether its product is a cigarette within the meaning of 16-11-102, MCA.


(2)  Upon receipt of a manufacturer's request for determination, the department shall determine if a product is a cigarette within the meaning of 16-11-102, MCA, using the criteria in ARM 42.31.206 and the characteristics of the tobacco product, its packaging and labeling, and the totality of the circumstances.


(3)  If the department receives information that a tobacco product may qualify as a cigarette under 16-11-102, MCA, from a source other than the manufacturer, the department may conduct a review and issue a determination in accordance with (4) through (6).


(4)  Along with a request for determination, or upon request by the department, the manufacturer shall submit the following:


(a)  product samples of at least 20 sticks of each style within each brand family for which a determination is requested;

(b)  the weight per thousand sticks of the product;

(c)  all advertisements and labels that mention or depict the product and point of sale merchandising material for the product; and


(d)  the package and any larger container such as a carton, or detailed graphics for any unprinted or proposed packaging.


(5)  The manufacturer may submit any other relevant evidence for the department to consider when making the determination.

(6)  The department shall notify the tobacco product manufacturer of its determination in writing within ten days after the department makes the determination.

(7)  ARM 42.31.206 and 42.31.207 are not effective until July 1, 2007.  (History: 16-11-103, MCA; IMP, 16-11-102, MCA; NEW, 2007 MAR p. 124, Eff. 7/1/07.)
42.31.208  CONTESTED CASE AND JUDICIAL REVIEW OF DETERMINATIONS  (1)  A determination by the department that a product is a cigarette pursuant to 16-11-102, MCA, may be contested in the manner prescribed in 15-1-211, MCA, and ARM 42.2.613 through 42.2.620.

(2)  In a contested case before the department, the burden of proof shall be on the manufacturer to establish by clear and convincing evidence that the product is not a cigarette as defined in 16-11-102, MCA.  (History: 16-11-103, MCA; IMP, 15-1-211, 16-11-102, 16-11-149, MCA; NEW, 2007 MAR p. 124, Eff. 1/26/07.)
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42.31.211  WHOLESALER INVOICES  (Repealed)  (History: 16-11-103, MCA; IMP, 16-11-202, 16-11-203, MCA; Eff. 12/31/72; AMD, 1992 MAR p. 668, Eff. 3/27/92; AMD, 1995 MAR p. 2853, Eff. 12/22/95; REP, 2000 MAR p. 3569, Eff. 12/22/00.)

42.31.212  STATEMENT BY WHOLESALER  (1)  All invoices or sales slips issued by wholesalers covering sales to retailers of all tobacco products must contain a statement (typed, printed, or stamped) that the applicable Montana tobacco products tax is included in the total billing cost.  (History: 16-11-103, MCA; IMP, 16-11-111, 16-11-112, MCA; Eff. 12/31/72; AMD, 1992 MAR p. 668, Eff. 3/27/92; AMD, 1995 MAR p. 2853, Eff. 12/22/95; AMD, 2007 MAR p. 124, Eff. 1/26/07.)

42.31.213  WHOLESALER AND RETAILER RECORDS  (Repealed)  (History: 16-11-103, MCA; IMP, 16-11-118, 16-11-202, 16-11-203, MCA; Eff. 12/31/72; AMD, 1992 MAR p. 668, Eff. 3/27/92; AMD, 1995 MAR p. 2853, Eff. 12/22/95; AMD, 2000 MAR p. 3569, Eff. 12/22/00; REP, 2004 MAR p. 2935, Eff. 12/3/04.)

42.31.214  DEPARTMENT EXAMINATIONS AND PRESERVATION OF RECORDS  (Repealed)  (History: 16-11-103, MCA; IMP, 16-11-202, 16-11-203, MCA; Eff. 12/31/72; REP, 2000 MAR p. 3569, Eff. 12/22/00.)

Rules 42.31.215 through 42.31.220 reserved


42.31.221  CREDITS FOR UNSALEABLE TOBACCO PRODUCTS OTHER THAN CIGARETTES  (1)  Credits of the statutory rate for tobacco products shall be granted in accordance with the provisions of 15-1-503, MCA, in cases where the tobacco products purchased and delivered become unsaleable.  A manufacturer's credit memo will be required for proof of returned merchandise.  During the first 180 days of a tax rate change, refund applications will be issued using the previous tax rate unless the department receives evidence that the tax paid on the application was paid at the new tax rate.


(2)  Credits will be granted for tobacco products shipped from Montana and destined for retail sale and consumption outside Montana on which the tax has been paid.  Evidence of the original sales slips or invoices will be required for proof of sales to out-of-state retailers.  (History: 16-11-103, MCA; IMP, 16-11-114, MCA; Eff. 12/31/72; AMD, 1993 MAR p. 2427, Eff. 10/15/93; AMD, 2000 MAR p. 3569, Eff. 12/22/00; AMD, 2003 MAR p. 1890, Eff. 8/29/03; AMD, 2004 MAR p. 2935, Eff. 12/3/04; AMD, 2007 MAR p. 124, Eff. 1/26/07.)


NEXT PAGE IS 42-3141

ADMINISTRATIVE RULES OF MONTANA
3/31/07
42-3125
