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Sub-Chapter 3

Water's-edge


42.26.301  WATER'S-EDGE ELECTION  (1)  Only multinational corporations subject to the Montana corporate license tax may apportion income under a water's-edge, unitary combination method as set forth in 15-31-322, MCA.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-322, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, from 42.26.213, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.302  PROCEDURE  (1)  To perfect a water's-edge election a taxpayer must file a written election with the department within the first 90 days of the tax year for which the election is to become effective.  If the first tax period for which the election is to become effective is less than 90 days, the taxpayer will have until the end of the tax period to file the election.  The election must disclose the taxpayer's identity and a complete listing of all affiliates owned in excess of 50%.  No specific forms are required when making the written election.


(2)  With the exception of ARM 42.26.303(2), each election is binding for a three-year renewable period and may only be revoked upon express written permission of the department.


(3)  As stated in (2) above, the water's-edge election is binding for a three-year renewable period.  If a taxpayer wishes to continue to file on a water's-edge basis, a written election must again be filed with the department within the first 90 days of the tax year for which the election is to become effective.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-324, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; AMD, 1993 MAR p. 572, Eff. 4/16/93; TRANS, from 42.26.215 and AMD, 2001 MAR p. 2469, Eff. 12/21/01; AMD, 2004 MAR p. 1034, Eff. 4/23/04.)


42.26.303  REVOCATION OR NON-RENEWAL OF WATER'S-EDGE ELECTIONS  (1)  If a taxpayer wishes to change its election prior to the end of the three-year period, permission must first be received from the department.  The department shall impose reasonable conditions necessary to insure that the requested change will not result in an avoidance of tax and that income for the period prior to the change has been properly reported. In the year of the change, the department may, for the purposes provided for in law, require the inclusion of gross income or the exclusion of deductions either of which occurred because of a water's-edge filing for that period.
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(2)  A taxpayer, with a unitary subsidiary that is incorporated in a tax haven, as shown in 15-31-322, MCA, who has a water’s-edge election that is in effect for tax periods beginning both before and after December 31, 2003, may rescind the election for any tax period beginning after December 31, 2003.  A letter requesting the revocation of the election must be received by the department within the first 90 days of the first taxable period affected by this change in statute.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-324, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, from 42.26.216 and AMD, 2001 MAR p. 2469, Eff. 12/21/01; AMD, 2004 MAR p. 1034, Eff. 4/23/04.)


42.26.304  DOMESTIC DISCLOSURE SPREADSHEET  (1)  Electing corporations may be required to file the domestic disclosure spreadsheet within six months of filing the federal income tax return.  The disclosure spreadsheet filing must be accomplished on forms prescribed by the department.  (History: Sec. 15-31-501, MCA; IMP, Sec. 15-31-326, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; AMD, 1993 MAR p. 572, Eff. 4/16/93; TRANS, from 42.26.217 and AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.305  TAX RATES  (1)  Corporations electing a water's-edge filing method shall pay tax at the rate of 7% of their Montana taxable net income.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-121, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, from 42.26.218, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.306  APPLICABILITY  (1)  Water's-edge combinations, as provided for in 15-31-322, MCA, are available to qualifying corporations for years beginning on or after January 1, 1988.  For years beginning after December 31, 2003, a water’s-edge combination must include a corporation that is in a unitary relationship with the taxpayer and that is incorporated in a tax haven.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-322, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, from 42.26.219 and AMD, 2001 MAR p. 2469, Eff. 12/21/01; AMD, 2004 MAR p. 1034, Eff. 4/23/04.)


42.26.307  APPORTIONMENT AND ALLOCATION GENERALLY  (1) If the business activity in respect to any trade or business of a taxpayer occurs both within and without this state and if by reason of such business activity the taxpayer is taxable in another state, the portion of the net income (or net loss) arising from such trade or business which is derived from sources within this state shall be determined by apportionment in accordance with 15-31-305 through 15-31-311, MCA.
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(2)  Any taxpayer subject to the taxing jurisdiction of this state shall allocate all of its non-business income or loss within or without this state in accordance with 15-31-304, MCA.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-306, 15-31-307, 15-31-308, 15-31-309, 15-31-310, and 15-31-311, MCA; NEW, Eff. 1/2/77; TRANS, from 42.26.221 and AMD, 2002 MAR p. 403, Eff. 12/21/01.)


42.26.308  APPORTIONMENT FORMULA  (1)  All business income of each trade or business of the taxpayer shall be apportioned to this state by use of the apportionment formula set forth in 15-31-305, MCA.  The elements of the apportionment formula are the property factor (see ARM 42.26.231), the payroll factor (see ARM 42.26.241), and the sales factor (see ARM 42.26.251) of the trade or business of the taxpayer.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and 15-31-305, MCA; NEW, Eff. 1/2/77; TRANS, from 42.26.222 and AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.309  APPORTIONMENT FACTORS  (1)  For purposes of 15-31-322, MCA, the assignment of payroll and property is determined under the individual states' laws and regulations that set forth the apportionment formulas used to assign net income subject to taxes on or measured by net income.  If a state does not impose a tax on or measured by net income, assignment is determined under this chapter.


(2)  The apportionment provisions of Title 15, chapter 31, part 3, MCA, and related regulations regarding the inclusion, valuation, and attribution of apportionment factors by location shall apply to the computation of Montana tax liability under a water's-edge election.  Only property, payroll, and sales of corporations actually included in the water's-edge combined group shall be considered.  (History: Sec. 15-31-501, MCA; IMP, Sec. 15-31-323, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, from 42.26.223 and AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.310  DISREGARDING OR MODIFYING A WATER'S-EDGE ELECTION  (1)  The department shall review for completeness the domestic disclosure spreadsheets that are filed as required by ARM 42.26.217.  Completeness means that entries are provided for each item requested.  A spreadsheet which is not properly completed shall be treated as if not filed, except that the taxpayer will be given 60 days to correct any deficiencies which it has been informed of in writing by the department.  A taxpayer who fails to file a domestic disclosure spreadsheet or fails to file a complete spreadsheet
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after having been given an opportunity to correct any deficiencies shall have its water's-edge election revoked by the department.


(2)  The corporations includable in a water's-edge election may be modified by the department for the inclusion of additional unitary corporations as described in 15-31-322, MCA, or the exclusion of non-unitary corporations.  The modification cannot require the inclusion of any corporations not described in 15-31-322, MCA.


(3)  The calculation of water's-edge combined income may be modified to reflect adjustments to transfer prices, royalty rates, allocation of common expenses, and similar adjustments necessary to reflect a proper apportionment of income.  In the instance of a carry-forward of a net operating loss deduction from a period in which no water's-edge combination was filed, such loss must be computed on a basis consistent with the year to which the loss is carried.


(4)  In calculating water's-edge combined apportionable income, transactions between or among any member of the water's-edge combined group and any other nonincluded affiliated corporation, whether domestic or foreign, must be restored if eliminated in the computation of federal net income of the water's-edge combined group.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-301, 15-31-322, 15-31-326, and 15-31-505, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, from 42.26.224 and AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.311  CERTAIN CORPORATIONS INCLUDABLE IN A WATER'S-EDGE COMBINED RETURN  (1)  Domestic international sales corporations (DISCs), as defined in sections 991 through 994 of the IRC, and foreign sales corporations, as defined in sections 921 through 927 of the IRC, are included in a water's-edge return.  DISCs are specifically taxable not withstanding the general exempt language of 15-31-102, MCA.


(2)  Foreign corporations, if over 50% of the voting stock is owned directly or indirectly by a member of the includable group and if more than 20% of the average of its payroll and property is assignable to a location inside the United States, are included in a water's-edge return.  For purposes of computing this average, the payroll factor provided for by 15-31-308, MCA, and the property factor as provided for by 15-31-306, MCA, shall be added together and divided by two, or by one if the denominator of either the property of payroll factor is zero.


(3)  A corporation that is in a unitary relationship with the taxpayer and that is incorporated in a tax haven are included in a water's-edge return.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-322, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, from 42.26.225 and AMD, 2001 MAR p. 2469, Eff. 12/21/01; AMD, 2004 MAR p. 1034, Eff. 4/23/04.)
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42.26.312  TREATMENT OF DIVIDENDS FOR PURPOSES OF A WATER'S-EDGE COMBINED RETURN  (1)  Eighty percent of the dividends apportionable under this rule are to be excluded from income subject to apportionment where:


(a)  dividends received from foreign corporations, taxable for federal purposes, are considered to be income subject to apportionment;


(b)  amounts included in income under sections 951 through 962 and 964 of the IRC are considered taxable foreign dividends;


(c)  the after-tax net income of United States corporations excluded from eligibility as affiliated corporations under ARM 42.26.311 and possession corporations defined in sections 931 through 934 and 936 of the IRC, is considered to be a dividend for purposes of this rule;


(i)  In calculating the after tax net income, where the corporation is included in a federal consolidated income tax return, the consolidated tax liability shall be apportioned among the members of the group in accord with the ratio which that portion of the consolidated taxable income attributable to each member of the group having positive taxable income, bears to the total consolidated taxable income of all companies in the consolidated group having positive taxable income.


(ii)  Where such corporations have no net income for the taxable year in question, the amount to be included as dividends received from corporations outside the United States shall equal zero.


(d)  dividends between members in the water's-edge combinable group are eliminated from the calculation of apportionable income;


(e)  deemed dividend distributions pursuant to section 78 of the IRC are excluded from the calculation of apportionable income; and


(f)  the limited inclusion of dividend income specified in this rule is in lieu of attempts to allocate expenses attributable to the generation of such dividend income.  For apportionment factor purposes only the dividend income considered to be business income shall be included in the receipts factor numerator or denominator as appropriate. (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-325, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, from 42.26.226 and AMD, 2001 MAR p. 2469, Eff. 12/21/01.)
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