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Sub-Chapter 2

Income Allocation and Apportionment


42.26.201  INTENT  (1)  The following regulations are applicable to Article IV of the Multistate Tax Compact, 15-1-601, MCA, and to the Uniform Division of Income for Tax Purposes Act, 15-31-302 through 15-31-312, MCA.  The regulations were adopted by the Multistate Tax Commission on February 21, 1973. Statutory references in the regulations are to 15-31-302 through 15-31-312, MCA, but also apply to the corresponding subsections of Article IV of the Multistate Tax Compact, 15-1-601, MCA.


(2)  These regulations are intended to set forth rules concerning the application of the apportionment and allocation provisions of Title 15, chapter 31, part 3, MCA, and Article IV of 15-1-601, MCA.  The apportionment rules set forth in these regulations are applicable to any taxpayer having business income, regardless of whether or not it has non-business income, and the allocation rules are applicable to any taxpayer having non-business income, regardless of whether or not it has business income.


(3)  The only exceptions to these allocation and apportionment rules contained in these rules are set forth in ARM 42.26.261 through 42.26.263 pursuant to the authority of 15-31-312, MCA.  Special rules pertaining to certain industries are referenced in other sub-chapters of this chapter.

(4)  These regulations are not intended to modify existing rules concerning jurisdictional standards.  (History: Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-301, 15-31-302, 15-31-303, 15-31-304, 15-31-305, 15-31-306, 15-31-307, 15-31-308, 15-31-309, 15-31-310, 15-31-311, 15-31-312, 15-31-321, 15-31-322, 15-31-323, 15-31-324, 15-31-325, and 15-31-326, MCA; NEW, Eff. 1/2/77; AMD, 1993 MAR p. 572, Eff. 4/16/93; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.202  DEFINITIONS  The following definitions apply to this sub-chapter:


(1)  "Allocation" refers to the assignment of non-business income to a particular state.


(2)  "Annual rent" is the actual sum of money or other consideration payable, directly or indirectly, by the taxpayer or for its benefit for the use of the property.


(a)  Annual rent includes:


(i)  any amount payable for the use of real or tangible personal property, or any part thereof, whether designated as a fixed sum of money or as a percentage of sales, profits, or otherwise;
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(ii)  any amount payable as additional rent or in lieu of rents, such as interest, taxes, insurance, repairs, or any other items which are required to be paid by the terms of the lease or other arrangement, not including amounts paid as service charges, such as utilities, janitor services, etc.  If a payment includes rent and other charges unsegregated, the amount of rent shall be determined by consideration of the relative values of the rent and the other items.


(iii)  any amount payable for a delay rental as defined by U.S. Treasury regulations Section 1.612-3 (1980), which defines delay rental as follows:  A delay rental is an amount paid for the privilege of deferring development of the property and which could have been avoided by abandonment of the lease, or by commencement of development operations, or by obtaining production.


(b)  "Annual rent" does not include:


(i)  incidental day-to-day expenses such as hotel or motel accommodations, daily rental of automobiles, etc.


(ii)  royalties based on extraction of natural resources, whether represented by delivery or purchase.  For this purpose, a royalty includes an amount paid to a holder of an interest in real property which constitutes a sharing of current or future production of natural resources from such property, whether denominated as a royalty, advance royalty, rental, or otherwise.


(3)  "Annual rental rate" is the amount paid as rental for the property for a 12-month period (i.e., the amount of the annual rent).  Where property is rented for less than a 12-month period, the rent paid for the actual period of rental shall constitute the "annual rental rate" for the tax period. However, where a taxpayer has rented property for a term of 12 or more months and the current tax period covers a period of less than 12 months (due, for example, to a reorganization or change of accounting period), the rent paid for the short period shall be annualized.  If the rental term is for less than 12 months, the rent shall not be annualized beyond its term.  Rent shall not be annualized because of the uncertain duration when the rental term is on a month-to-month basis.


(4)  "Apportionment" refers to the division of business income between states by the use of a formula containing apportionment factors.


(5)  "Average value" of property means the amount determined by averaging the values at the beginning and ending of the income tax year, but the department may require the averaging of monthly values during the income year or such averaging as necessary to effect properly the average value of the property.  (See ARM 42.26.237.)
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(6)  The term "base of operations" is the place of more or less permanent nature from which the employee starts his work and to which he customarily returns in order to receive instructions from the taxpayer or communications from his customers or other persons, to replenish stock or other materials, repair equipment, or to perform any other function necessary to exercise his trade or profession at some other point or points.  The term "place from which the service is directed or controlled" refers to the place from which the power to direct or control is exercised by the taxpayer.


(7)  "Basis in the hands of the taxpayer" means the taxpayer's federal income tax basis in the asset at the time of sale.


(8)  "Business activity" refers to the transactions and activity occurring in the regular course of a particular trade or business of a taxpayer.


(9)  The term "compensation" means wages, salaries, commissions, and any other form of remuneration paid to employees for personal services.  Payments made to an indepen-dent contractor or any other person not properly classifiable as an employee are excluded.  Only amounts paid directly to employees are included in the payroll factor.  Amounts considered paid directly include the value of board, rent, housing, lodging, and other benefits or services furnished to employees by the taxpayer in return for personal services; provided, that such amounts constitute income to the recipient under the federal IRC.  In the case of employees not subject to the federal IRC, e.g., those employed in foreign countries, the determination of whether such benefits or services would constitute income to the employees shall be made as though such employees were subject to the federal IRC.


(10)  The term "employee" means any officer of the corporation; or any individual who, under the usual common law rules applicable in determining the employer-employee relationship, has the status of an employee.  Generally, a person will be considered to be an employee if he is included by the taxpayer as an employee for purposes of the payroll taxes imposed  by  the  Federal  Insurance Contributions  Act; except that, since certain individuals are included within the term "employees" in the Federal Insurance Contributions Act who would not be employees under the usual common law rules, it may be established that a person who is included as an employee for purposes of the Federal Insurance Contributions Act is not an employee for purposes of this rule.


(11)  "Gross receipts" means the total receipts received by the taxpayer less any expenses attributable to the sale.


(12)  "Mobile property" means all motor vehicles, including trailers, engaged directly in the movement of tangible personal property.

ADMINISTRATIVE RULES OF MONTANA

12/31/01

42-2613

42.26.202
DEPARTMENT OF REVENUE


(13)  A "mobile property mile" is the movement of a unit of mobile property a distance of one mile whether loaded or unloaded.


(14)  "Net annual rental rate" means the annual rental rate paid by the taxpayer less any annual rental rate received by the taxpayer from sub-rentals.


(15)  "Net receipts" means gross receipts minus the basis of the asset in the hands of the taxpayer.


(16)  "Original cost" is deemed to be the basis of the property for federal income tax purposes (prior to any federal income tax adjustments, except for subsequent capital additions, improvements thereto, or partial dispositions); or, if the property has no such basis, the valuation of such property for interstate commerce commission purposes.  If the original cost of property is unascertainable under the foregoing valuation standards, the property is included in the property factory at its fair market value as of the date of acquisition by the taxpayer.  (See ARM 42.26.235.)


(17)  "Property used during the income year" includes property which is available for use in the taxpayer's trade or business during the income year.


(18)  The term "real and tangible personal property" includes land, buildings, machinery, stocks of goods, equipment, and other real and tangible personal property but does not include coin or currency.


(19)  "Taxpayer" means any corporation, partnership, firm, association, disregarded entity, governmental unit or agency, or person acting as a business entity.


(20)  "Transportation revenue" means revenue earned by transporting passengers, freight and mail as well as revenue earned from liquor sales, pet crate rentals, etc.


(21)  "Unitary relationship" means a relationship between members of a combined group sufficient to satisfy the definition of a "unitary business" pursuant to 15-31-301, MCA.


(22)  The "value" of owned real and tangible personal property shall mean its original cost.  (See ARM 42.26.235.)


(23)  The "value of rented" real and tangible personal property means the product of eight times the net annual rental rate.  (See ARM 42.26.236.)  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-301, 15-31-302, 15-31-303, 15-31-304, 15-31-305, 15-31-306, 15-31-307, 15-31-308, 15-31-309, 15-31-310, 15-31-311, 15-31-312, 15-31-321, 15-31-322, 15-31-323, 15-31-324, 15-31-325, and 15-31-326, MCA; NEW, Eff. 1/2/77; AMD, 1993 MAR p. 572, Eff. 4/16/93; AMD, 2001 MAR p. 2469, Eff. 12/21/01; AMD, 2002 MAR p. 3708, Eff. 12/27/02.)
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42.26.203  CONSISTENCY AND UNIFORMITY IN REPORTING


(1)  In filing returns with this state, if the taxpayer departs from or modifies the manner in which income has been classified as business income or non-business income in returns for prior years, the taxpayer shall disclose in the return for the current year the nature and extent of the modification.


(2)  If the returns or reports filed by a taxpayer for all states to which the taxpayer reports under Article IV of the Compact or the Uniform Division of Income for Tax Purposes Act are not uniform in the classification of income as business or non-business income, the taxpayer shall disclose in its return to this state the nature and extent of the variance.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77.)


42.26.204  COMBINED REPORTS  (1)  If a particular trade or business is carried on by a taxpayer and one or more unitary affiliated corporations owned greater than 50%, the taxpayer is required to file a "combined report" whereby the entire business income of such trade or business is apportioned in accordance with 15-31-305 through 15-31-311, MCA.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-301, 15-31-302, 15-31-303, 15-31-304, 15-31-305, 15-31-306, 15-31-307, 15-31-308, 15-31-309, 15-31-310, 15-31-311, 15-31-312, 15-31-321, 15-31-322, 15-31-323, 15-31-324, 15-31-325, and 15-31-326, MCA; NEW, Eff. 1/2/77; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.205  TWO OR MORE BUSINESSES OF A SINGLE TAXPAYER  
(1)  A taxpayer may have more than one "trade or business."  In such cases, it is necessary to determine the business income attributable to each separate trade or business.  The income of each business is then apportioned by an apportionment formula which takes into consideration the in-state and out-of-state factors which relate to the trade or business income being apportioned.
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(2)  The determination of whether the activities of the taxpayer constitute a single trade or business will depend on the facts in each case.  In general, the activities of the taxpayer will be considered a single business if there is evidence to indicate that the segments under consideration are integrated with, dependent upon, or contribute to each other and the operations of the taxpayer as a whole.  The following factors are considered to be good indicia of a single trade or business, and the presence of any of these factors creates a strong presumption that the activities of the taxpayer constitute a single trade or business:


(a)  A taxpayer is generally engaged in a single trade or business when all of its activities are in the same general line.  For example, a taxpayer which operates a chain of retail grocery stores will almost always be engaged in a single trade or business.


(b)  A taxpayer is almost always engaged in a single trade or business when its various divisions or segments are engaged in different steps in a large, vertically structured enterprise. For example, a taxpayer which explores for and mines copper ores; concentrates, smelts, and refines the copper ores; and fabricates the refined copper into consumer products is engaged in a single trade or business regardless of the fact that the various steps in the process are operated substantially independently of each other with only general supervision from the taxpayer's executive offices.


(c)  A taxpayer which might otherwise be considered as engaged in more than one trade or business is properly considered as engaged in one trade or business when there is a strong central management, coupled with the existence of centralized departments for such functions as financing, advertising, research, or purchasing.  Thus, some conglomerates may properly be considered as engaged in only one trade or business when the central executive officers are normally involved in the operations of various divisions and there are centralized offices which perform for the divisions the normal matters which a truly  independent  business  would perform for itself, such as accounting, personnel, insurance, legal, purchasing,  advertising, or financing.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 1993 MAR p. 572, Eff. 4/16/93.)
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42.26.206  BUSINESS AND NON-BUSINESS INCOME DEFINED  
(1)  Section 15-31-302, MCA, defines "business income" as income arising from transactions and activity in the regular course of the taxpayer's trade or business and includes income from tangible and intangible property if the acquisition, management, and disposition of the property constitute integral parts of the taxpayer's regular trade or business operations. In essence, all income which arises from the conduct of trade or business operations of a taxpayer is business income.  For purposes of administration, the income of the taxpayer is business income unless clearly classifiable as non-business income.


(2)  Non-business income means all income other than business income.


(3)  The classification of income by the labels occasionally used, such as manufacturing income, compensation for services, sales income, interest, dividends, rents, gains, operating income, non-operating income, etc., is of no aid in determining whether income is business or non-business income. Income of any type or class and from any source is business income if it arises from transactions and activity occurring in the regular course of a trade or business.  Accordingly, the critical element in determining whether income is "business income" or "non-business income" is the identification of the transactions and activities which are the elements of a particular trade or business.  In general, all transactions and activities of the taxpayer which are dependent upon or contribute to the operations of the taxpayer's economic enterprise as a whole constitute the taxpayer's trade or business and will be transactions and activities arising in the regular course of and will constitute integral parts of a trade or business.  (See ARM 42.26.207 for more specific examples of the classification of income as business or non-business income; see ARM 42.26.202 and 42.26.205 for further explanation of what constitutes a trade or business.)  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and 15-31-302, MCA; NEW, Eff. 1/2/77; AMD, 1993 MAR p. 572, Eff. 4/16/93; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)
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42.26.207  DETERMINATION OF BUSINESS AND NON-BUSINESS INCOME  (1)  Rental income from real and tangible property is business income if the property with respect to which the rental income was received is used in the taxpayer's trade or business or incidental thereto and therefore is includable in the property factor under ARM 42.26.231 and 42.26.237.


(2)  Gain or loss from the sale, exchange, or other dispositions of real or tangible personal property constitutes business income if the property while owned by the taxpayer was used in the taxpayer's trade or business.  However, if such property was utilized for the production of non-business income or otherwise was removed from the property factor before its sale, exchange, or other disposition, the gain or loss will constitute non-business income.  See ARM 42.26.232.


(3)  Interest income is business income where the intangible with respect to which the interest was received arises out of or was created in the regular course of the taxpayer's trade or business operations or where the purpose for acquiring and holding the intangible is related to or incidental to such trade or business operations.


(4)  Dividends are business income where the stock with respect to which the dividends are received arises out of or was acquired in the regular course of the taxpayer's trade or business operations or where the purpose for acquiring and holding the stock is related to or incidental to such trade or business operations.


(5)  Patent and copyright royalties are business income where the patent or copyright with respect to which the royalties were received arises out of or was created in the regular course of the taxpayer's trade or business operations or where the purpose for acquiring and holding the patent or copyright is related to or incidental to such trade or business operations.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and 15-31-302, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 1993 MAR p. 572, Eff. 4/16/93; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.208  PRORATION OF DEDUCTIONS  (1)  In most cases an allowable deduction of a taxpayer will be applicable only to the business income arising from a particular trade or business or to a particular item of non-business income.  In some cases an allowable deduction may be applicable to the business incomes of more than one trade or business and/or to several items of non-business income.  In such cases, the deduction shall be prorated among such trades or business and such items of non-business income in a manner which fairly distributes the deduction among the classes of income to which it is applicable.
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(2)  In filing returns with this state, if the taxpayer departs from or modifies the manner of prorating any such deduction used in returns for prior years, the taxpayer shall disclose in the return for the current year the nature and extent of the modification.


(3)  If the returns or reports filed by a taxpayer with all states to which the taxpayer reports under Article IV of the Multistate Tax Compact or the Uniform Division of Income for Tax Purposes Act are not uniform in the application or proration of any deduction, the taxpayer shall disclose in its return to this state the nature and extent of the variance.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77.)


42.26.209  TAXABILITY  (1)  The concept of taxability in another state is based upon the premise that every state in which the taxpayer is engaged in business activity may impose an income tax even though every state does not do so.  In states which do not, other types of taxes may be imposed as a substitute for an income tax.  Therefore, only those taxes enumerated in 15-31-303, MCA, which may be considered as basically revenue-raising, rather than regulatory, measures shall be considered in determining whether the taxpayer is "subject to" one of the taxes specified in 15-31-303, MCA, in another state.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and 15-31-303, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.210  TAXABLE IN ANOTHER STATE  (1)  Under 15-31-301 and 15-1-601, Article IV(2), MCA, the taxpayer is subject to the allocation and apportionment provisions of Title 15, chapter 31, part 3, MCA, if it has income from business activity that is taxable both within and without this state.  A taxpayer's income from business activity is taxable without this state if such taxpayer, by reason of such business activity (i.e., the transactions and activity occurring in the regular course of a particular trade or business), is taxable in another state within the meaning of 15-31-303, MCA.


(2)  A taxpayer is not taxable in another state with respect to a particular trade or business merely because the taxpayer conducts activities in such other state pertaining to the production of non-business income or business activities relating to a separate trade or business.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and 15-31-303, MCA; NEW, Eff. 1/2/77; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)
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42.26.211  CONCEPT OF "SUBJECT TO" A TAX  (1)  A taxpayer is "subject to" one of the taxes specified in 15-31-303, MCA, if it carries on business activities in such state and that state imposes such a tax on the taxpayer.  Any taxpayer that asserts that it is subject to one of the taxes specified in 15-31-303, MCA, in another state shall furnish to the department, upon its request, evidence to support such assertion.  The department may request that such evidence include proof that the taxpayer has filed the requisite tax return in the other state and has paid any taxes imposed under the law of the other state.  The taxpayer's failure to produce such proof may be taken into account in determining whether the taxpayer in fact is subject to one of the taxes specified in 15-31-303, MCA, in the other state.


(2)  If the taxpayer voluntarily files and pays one or more of such taxes when not required to do so by the laws of that state, or pays a minimal fee for qualification, for organization, or for the privilege of doing business in that state, but does not actually engage in business activity in that state or does actually engage in business activity, not sufficient for nexus, and the minimum tax bears no relation to the taxpayer's business activity within that state, the taxpayer is not "subject to" one of the taxes specified within the meaning of 15-31-303, MCA.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and 15-31-303, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 2001 MAR p. 2469, Eff. 12/21/01; AMD, 2002 MAR p. 3708, Eff. 12/27/02.)


42.26.212  STATE TAXING JURISDICTION  (1)  The second test, that of 15-31-303, MCA, applies if the taxpayer's business activity is sufficient to give the state jurisdiction authority to impose a net income tax by reason of such business activity under the Constitution and statutes of the United States.  Jurisdiction to tax is not present where the state is prohibited from imposing the tax by reason of the provisions of Public Law 86-272, 15 U.S.C. Sections 381-385.


(2)  In the case of any "state" as defined in 15-31-302, MCA, other than a state of the United States or political subdivision of such a state, the determination of whether such "state" has jurisdiction to subject the taxpayer to a net income tax shall be made as though the jurisdictional standards applicable to a state of the United States applied in that "state."  If jurisdiction is otherwise present, such "state" is not considered as without jurisdiction by reason of the provisions of a treaty between that state and the United States.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and 15-31-303, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)
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42.26.213  WATER'S-EDGE ELECTION  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-322, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, to ARM 42.26.301, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.214  DEFINITIONS  (Is Hereby Repealed.)  (History: Sec. 15-31-501, MCA; IMP, Sec. 15-31-321, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; REP, 1993 MAR p. 572, Eff. 4/16/93.)


42.26.215  PROCEDURE  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-324, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; AMD, 1993 MAR p. 572, Eff. 4/16/93; TRANS, to ARM 42.26.302, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.216  REVOCATION OR NON RENEWAL OF WATER'S-EDGE ELECTIONS  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-324, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, to ARM 42.26.303, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.217  DOMESTIC DISCLOSURE SPREADSHEET  (History: Sec. 15-31-501, MCA; IMP, Sec. 15-31-326, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; AMD, 1993 MAR p. 572, Eff. 4/16/93; TRANS, to ARM 42.26.304, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.218  TAX RATES  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-121, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, to ARM 42.26.305, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.219  APPLICABILITY  (History:  Sec. 15-31-501, MCA; IMP, 15-31-322, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, to ARM 42.26.306, 2001 MAR p. 2469, Eff. 12/21/01.)


Rule 42.26.220 reserved


42.26.221 APPORTIONMENT AND ALLOCATION GENERALLY  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77; TRANS, to ARM 42.26.307, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.222  APPORTIONMENT FORMULA  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77; TRANS, to ARM 42.26.308, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.223  APPORTIONMENT FACTORS  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-323, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, to ARM 42.26.309, 2001 MAR p. 2469, Eff. 12/21/01.)

ADMINISTRATIVE RULES OF MONTANA
12/31/02
42-2621

42.26.224
DEPARTMENT OF REVENUE


42.26.224  DISREGARDING OR MODIFYING A WATER'S-EDGE ELECTION  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-301, 15-31-322, 15-31-326, and 15-31-505, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, to ARM 42.26.310, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.225  CERTAIN CORPORATIONS INCLUDABLE IN A WATER'S-EDGE COMBINED RETURN   (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-322, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88, TRANS, to ARM 42.26.311, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.226  TREATMENT OF DIVIDENDS FOR PURPOSES OF A WATER'S-EDGE COMBINED RETURN  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-325, MCA; NEW, 1988 MAR p. 278, Eff. 2/12/88; TRANS, to ARM 42.26.312, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.227  PARTNERSHIP DEFINED  (Is Hereby Repealed.) (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-305, MCA; NEW, 1988 MAR p. 1541, Eff. 7/15/88; REP, 1993 MAR p. 572, Eff. 4/16/93.)


42.26.228  TREATMENT OF PARTNERSHIPS AND DISREGARDED ENTITIES IN THE APPORTIONMENT FORMULA  (1)  If the operations of a partnership or disregarded entity are unitary with the business operations of a corporate partner or disregarded entity owner, the corporate partner's or owner’s pro rata share of the property, payroll, and sales of the partnership or disregarded entity will be included in the computation of the apportionment factors.


(2)  The definition of unitary will be the same as the definition of a unitary business as outlined in 15-31-301, MCA.  However, the corporate partner or disregarded entity owner need not own in excess of 50% of the partnership or disregarded entity for the partnership or disregarded entity to be unitary.  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-305, MCA; NEW, 1988 MAR p. 1541, Eff. 7/15/88; AMD, 2001 MAR p. 2469, Eff. 12/21/01; AMD, 2002 MAR p. 3708, Eff. 12/27/02.)


42.26.229  PARTNERSHIPS AND DISREGARDED ENTITIES - NON-BUSINESS INCOME  (1)  A partnership or disregarded entity that is not part of a unitary business operation of a corporate partner or disregarded entity owner will be treated as follows:


(a)  The corporate partner's or disregarded entity owner’s share of partnership or disregarded entity income will not be included in business income to be apportioned, but allocated to the states where the partnership or disregarded entity operates based upon the apportionment formula outlined in 15-31-305, MCA.
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(2)  Gain or loss from the sale of a non-unitary partnership or disregarded entity owner interest is allocable to this state in the ratio of the original cost of partnership or disregarded entity tangible property in this state to the original cost of partnership or disregarded entity tangible property everywhere, determined at the time of sale.  In the event that more than 50% of the value of the assets of a partnership or disregarded entity consists of intangibles, gain, or loss from the sale of the partnership or disregarded entity owner interest shall be allocated to this state in accordance with the sales factor of the partnership or disregarded entity for its first full tax period immediately preceding its tax period during which the partnership or disregarded entity interest was sold.  If a disregarded entity does not have a tax period, the allocation will be made in accordance with the sales factor of the partnership or disregarded entity for the 12 full calendar months preceding the month the interest was sold.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-304 and 15-31-305, MCA; NEW, 1988 MAR p. 1541, Eff. 7/15/88; AMD, 2001 MAR p. 2469, Eff. 12/21/01; AMD, 2002 MAR p. 3708, Eff. 12/27/02.)


42.26.230  APPORTIONMENT FORMULA - EXCLUSIONS  (1)  If a taxpayer has property, payroll or sales assignable under 15-31-305 through 15-31-311, MCA, and attendant regulations to a location where it is not taxable under 15-31-303, MCA, the property, payroll or sales assigned to that location shall be excluded from the apportionment formula.


(2)  For purposes of determining whether a taxpayer is taxable in a location, ARM 42.26.209 through 42.26.212 will apply.  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-305, 15-31-306, 15-31-307, 15-31-308, 15-31-309, 15-31-310, and 15-31-311, MCA; NEW, 1988 MAR p. 2409, Eff. 11/11/88; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.231  PROPERTY FACTOR IN GENERAL  (1)  The property factor of the apportionment formula for each trade or business of the taxpayer shall include all real and tangible personal property owned or rented and used during the tax period in the regular course of such trade or business.


(2)  Property used in connection with the production of non-business income shall be excluded from the property factor.


(3)  Property used both in the regular course of taxpayer's trade or business and in the production of non-business income shall be included in the factor only to the extent the property is used in the regular course of taxpayer's trade or business. The method of determining that portion of the value to be included in the factor will depend on the facts of each case.
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(4)  The property factor shall reflect the average value of property includable in the factor as set forth in ARM 42.26.237.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-306, and 15-31-307, MCA; NEW, Eff. 1/2/77; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.232  PROPERTY USED FOR THE PRODUCTION OF BUSINESS INCOME  (1)  Property shall be included in the property factor if it is actually used or is available for or capable of being used during the tax period in the regular course of the trade or business of the taxpayer.  Property held as reserves or standby facilities or property held as a reserve source of materials shall be included in the factor.  For example, a plant temporarily idle or raw material reserves not currently being processed are includable in the factor.


(2)  Property or equipment under construction during the tax period (except inventoriable goods in process) shall be excluded from the factor until such property is actually used in the regular course of the trade or business of the taxpayer. If the property is partially used in the regular course of the trade or business of the taxpayer while under construction, the value of the property to the extent used shall be included in the property factor.


(3)  Property used in the regular course of the trade or business of the taxpayer shall remain in the property factor until its permanent withdrawal is established by an identifiable event such as its conversion to the production of non-business income, its sale, or the lapse of an extended period of time (normally five years) during which the property is held for sale.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-306, and 15-31-307, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


 42.26.233  CONSISTENCY IN REPORTING WITH RESPECT TO PROPERTY  (1)  In filing returns with this state, if the taxpayer departs from or modifies the manner of valuing property or of excluding or including property in the property factor, used in returns for prior years, the taxpayer shall disclose in the return for the current year the nature and extent of the modification.
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(2)  If the returns or reports filed by the taxpayer with all states to which the taxpayer reports under Article IV of the Multistate Tax Compact or the Uniform Division of Income for Tax Purposes Act are not uniform in the valuation of property and in the exclusion or inclusion of property in the property factor, the taxpayer shall disclose in its return to this state the nature and extent of the variance.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77.)


42.26.234  NUMERATOR OF PROPERTY FACTOR  (1)  The numerator of the property factor shall include the average value of the real and tangible personal property owned or rented by the taxpayer and used in this state during the tax period in the regular course of the trade or business of the taxpayer.


(2)  Property in transit between locations of the taxpayer to which it belongs shall be considered to be at the destination for purposes of the property factor.  Property in transit between a buyer and seller which is included by a taxpayer in the denominator of its property factor in accordance with its regular accounting practices shall be included in the numerator according to the state of destination.


(3)  The value of mobile or movable property such as construction equipment, trucks or leased electronic equipment which are located within and without this state during the tax period shall be determined for purposes of the numerator of the factor on the basis of total time within the state during the tax period.  An automobile assigned to a traveling employee shall be included in the numerator of the factor of the state to which the employee's compensation is assigned under the payroll factor or in the numerator of the state in which the automobile is licensed.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77.)


42.26.235  VALUATION OF OWNED PROPERTY  (1)  Property owned by the taxpayer shall be valued at its original cost.  As a general rule "original cost" is deemed to be the basis of the property for federal income tax purposes (prior to any federal adjustments) at the time of acquisition by the taxpayer and adjusted by subsequent capital additions or improvements thereto and partial disposition thereof, by reason of sale, exchange, abandonment, etc.


(2)  If the original cost of property is unascertainable, the property is included in the factor at its fair market value as of the date of acquisition by the taxpayer.
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(3)  Inventory of stock of goods shall be included in the factor in accordance with the valuation method used for federal income tax purposes.


(4)  Property acquired by gift or inheritance shall be included in the factor as its basis for determining depreciation for federal income tax purposes.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-306, and 15-31-307, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.236  VALUATION OF RENTED PROPERTY  (1)  Property rented by the taxpayer is valued at eight times its net annual rental rate.


(a)  The net annual rental rate for any item of rented property is the annual rental rate paid by the taxpayer for such property, with the exception of (1)(b), less the aggregate annual sub-rental rates paid by subtenants of the taxpayer.  (ARM 42.26.262 addresses special rules where the use of such net annual rental rate produces a negative or clearly inaccurate value or where property is used by the taxpayer at no charge or rented at a nominal rental rate).


(b)  Sub-rents are not deducted when the sub-rents constitute business income because the property that produces the sub-rents is used in the regular course of a trade or business of the taxpayer when it is producing such income.  Accordingly, there is no reduction in its value.


(2)  ARM 42.26.202 provides the definitions that apply to valuing rental property.


(3)  Leasehold improvements shall, for the purposes of the property factor, be treated as property owned by the taxpayer regardless of whether the taxpayer is entitled to remove the improvements or the improvements revert to the lessor upon expiration of the lease.  Hence, the original cost of leasehold improvements shall be included in the factor.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-306, and 15-31-307, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 1988 MAR p. 1542, Eff. 7/15/88; AMD, 1988 MAR p. 1543, Eff. 7/15/88; AMD, 1993 MAR p. 572, Eff. 4/16/93; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.237  AVERAGING PROPERTY VALUES  (1)  As a general rule, the average value of property owned by the taxpayer shall be determined by averaging the values at the beginning and ending of the tax period.  However, the department may require or allow averaging by monthly values if such method of averaging is required to properly reflect the average value of the taxpayer's property for the tax period.
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(2)  Averaging by monthly values will generally be applied if substantial fluctuations in the values of the property exist during the tax period or where property is acquired after the beginning of the tax period or disposed of before the end of the tax period.


(3)  Averaging with respect to rented property is achieved automatically by the method of determining the net annual rental rate of such property as set forth in ARM 42.26.236.  (History: Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; IMP, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79.)


Rules 42.26.238 through 42.26.240 reserved
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42.26.241  PAYROLL FACTOR IN GENERAL  (1)  The payroll factor of the apportionment formula for each trade or business of the taxpayer shall include the total amount paid by the taxpayer in the regular course of its trade or business for compensation during the tax period.


(2)  The total amount "paid" to employees is determined upon the basis of the taxpayer's accounting method.  If the taxpayer has adopted the accrual method of accounting, all compensation properly accrued shall be deemed to have been paid.  Notwithstanding the taxpayer's method of accounting, at the election of the taxpayer, compensation paid to employees may be included in the payroll factor by use of the cash method if the taxpayer is required to report such compensation under such method for unemployment compensation purposes.


(3)  The compensation of any employee on account of activities which are connected with the production of non-business income shall be excluded from the factor.


(4)  ARM 42.26.202 provides the definitions applicable to this rules.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-308, and 15-31-309, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 1993 MAR p. 572, Eff. 4/16/93; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.242  CONSISTENCY IN REPORTING WITH RESPECT TO PAYROLL  (1)  In filing returns with this state, if the taxpayer departs from or modifies the treatment of compensation paid used in returns for prior years, the taxpayer shall disclose in the return for the current year the nature and extent of the modification.


(2)  If the returns or reports filed by the taxpayer with all states to which the taxpayer reports under Article IV of the Multistate Tax Compact or the Uniform Division of Income for Tax Purposes Act are not uniform in the treatment of compensation paid, the taxpayer shall disclose in its return to this state the nature and extent of the variance.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79.)


42.26.243  DENOMINATOR OF PAYROLL FACTOR  (1)  The denom-inator of the payroll factor is the total compensation paid everywhere during the tax period.  Accordingly, the compensation paid to employees whose services are performed entirely in State C where the taxpayer is immune from taxation for example, by Public Law 86-272, are included in the denominator of the payroll factor.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-308, and 15-31-309, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)
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42.26.244  NUMERATOR OF PAYROLL FACTOR  (1)  The numerator of the payroll factor is the total amount paid in this state during the tax period by the taxpayer for compensation.  The tests in 15-31-309, MCA, to be applied in determining whether compensation is paid in this state are derived from the Model Unemployment Compensation Act.  Accordingly, if compensation paid to employees is included in the payroll factor by use of the cash method of accounting or if the taxpayer is required to report such compensation under such method for unemployment compensation purposes, it shall be presumed that the total wages reported by the taxpayer to this state for unemployment compensation purposes constitutes compensation paid in this state, except for compensation excluded under ARM 42.26.241.  The presumption may be overcome by satisfactory evidence that an employee's compensation is not properly reportable to this state for unemployment compensation purposes.


(2)  Refer to ARM 42.26.202 for definitions applicable to this rule.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-308, and 15-31-309, MCA; NEW, Eff. 1/2/77; AMD, 1982 MAR p. 104, Eff. 1/29/82; AMD, 1993 MAR p. 572, Eff. 4/16/93; AMD, 2001 p. 2469, Eff. 12/21/01.)


Rules 42.26.245 through 42.26.250 reserved
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42.26.251  SALES FACTOR IN GENERAL  (1)  Section  15-31-302, MCA, defines the term "sales" to mean all gross receipts of the taxpayer not allocated under 15-31-304, MCA.  Thus, for the purposes of the sales factor of the apportionment formula for each trade or business of the taxpayer, the term "sales" means all gross receipts derived by a taxpayer from transactions and activity in the regular course of such trade or business.

(2)  The following are procedures for determining "sales" in various situations:

(a)  In the case of a taxpayer engaged in manufacturing and selling or purchasing and reselling goods or products, "sales" includes all gross receipts from the sales of such goods or products (or other property of a kind which would properly be included in the inventory of the taxpayer if on hand at the close of the tax period) held by the taxpayer primarily for sale to customers in the ordinary course of its trade or business.  Gross receipts for this purpose means gross sales, less returns and allowances and includes all interest income, service charges, carrying charges, or time-price differential charges incidental to such sales.  Federal and state excise taxes (including sales taxes) shall be included as part of such receipts if such taxes are passed on to the buyer or included as part of the selling price of the product.

(b)  In the case of cost plus fixed fee contracts, such as the operation of a government-owned plant for a fee, "sales" includes the entire reimbursed cost, plus the fee.

(c)  In the case of a taxpayer engaged in providing services, such as the operation of an advertising agency or the performance of equipment service contracts or research and development contracts, "sales" includes the gross receipts from the performance of such services including fees, commissions, and similar items.

(d)  In the case of a taxpayer engaged in renting real or tangible property, "sales" includes the gross receipts from the rental, lease, or licensing the use of the property.

(e)  In the case of a taxpayer engaged in the sale, assignment, or licensing of intangible personal property such as patents and copyrights, "sales" includes the gross receipts therefrom.

(3)  In some cases, certain gross receipts should be disregarded in determining the sales factor in order that the apportionment formula will operate fairly to apportion to this state the income of the taxpayer's trade or business as set forth in ARM 42.26.263.
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(4)  "Gross premium receipts" are all receipts paid in by the subscribers to the various coverages offered by the company, and are assigned to the state of the domicile of the subscriber.  In the case of a group policy, the assignment is to the state of the domicile of the employer-agent who collects and remits the premiums to the company.  (History: Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-310, and 15-31-311, MCA; NEW, Eff. 1/2/77; AMD, 1988 MAR p. 1992, Eff. 9/9/88; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)

42.26.252  CONSISTENCY IN REPORTING WITH RESPECT TO SALES 
(1)  In filing returns with this state, if the taxpayer departs from or modifies the basis for excluding or including gross receipts in the sales factor used in returns for prior years, the taxpayer shall disclose in the return for the current year the nature and extent of the modification.

(2)  If the returns or reports filed by the taxpayer with all states to which the taxpayer reports under Article IV of the Multistate Tax Compact or the Uniform Division of Income for Tax Purposes Act are not uniform in the inclusion or exclusion of gross receipts, the taxpayer shall disclose in its return to this state the nature and extent of the variance.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77.)

42.26.253  DENOMINATOR OF SALES FACTOR  (1)  The denom-inator of the sales factor shall include the total gross receipts derived by the taxpayer from transactions and activity in the regular course of its trade or business, except receipts excluded under ARM 42.26.263.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77.)

42.26.254  NUMERATOR OF SALES FACTOR  (1)  The numerator of the sales factor shall include gross receipts attributable to this state and derived by the taxpayer from transactions and activity in the regular course of its trade or business. All interest income, service charges, carrying charges, or time-price differential charges incidental to such gross receipts shall be included regardless of the place where the accounting records are maintained or the location of the contract or other evidence of indebtedness.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77.)
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42.26.255  SALES OF TANGIBLE PERSONAL PROPERTY (1) Gross receipts from the sales of tangible personal property (except sales to the United States government as outlined in ARM 42.26.256) are in this state:

(a)  if the property is delivered or shipped to a purchaser within this state regardless of the f.o.b. point or other conditions of sale; or

(b)  if the property is shipped from an office, store, warehouse, factory, or other place of storage in this state and the taxpayer is not taxable in the state of the purchaser.

(2)  Property shall be deemed to be delivered or shipped to a purchaser within this state if the recipient is located in this state, even though the property is ordered from outside this state.

(3)  Property is delivered or shipped to a purchaser within this state if the shipment terminates in this state, even though the property is subsequently transferred by the purchaser to another state.

(4)  The term "purchaser within this state" shall include the ultimate recipient of the property if the taxpayer in this state, at the designation of the purchaser, delivers to or has the property shipped to the ultimate recipient within this state.

(5)  When property being shipped by a seller from the state of origin to a consignee in another state is diverted while enroute to a purchaser in this state, the sales are in this state.

(6)  If the taxpayer is not taxable in the state of the purchaser, the sale is attributed to this state if the property is shipped from an office, store, warehouse, factory, or other place of storage in this state.

(7)  If a taxpayer whose salesman operates from an office located in this state makes a sale to a purchaser in another state in which the taxpayer is not taxable and the property is shipped directly by a third party to the purchaser, the following rules apply:

(a)  If the taxpayer is taxable in the state from which this party ships the property, then the sale is in such state.

(b)  If the taxpayer is not taxable in the state from which the property is shipped, then the sale is in this state. (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-310, and 15-31-311, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)

42.26.256  SALES OF TANGIBLE PERSONAL PROPERTY TO FEDERAL GOVERNMENT  (1)  Gross receipts from the sales of tangible personal property to the United States government are in this state if the property is shipped from an office, store, warehouse, factory, or other place of storage in this state.
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(2)  For the purposes of this rule, only sales for which the United States government makes direct payment to the seller pursuant to the terms of its contract constitute sales to the United States government.  Thus, as a general rule, sales by a sub-contractor to the prime contractor, the party to the contract with the United States government, do not constitute sales to the United States government.  (History: Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79.) 

42.26.257  SALES OTHER THAN SALES OF TANGIBLE PERSONAL PROPERTY  (1)  Section 15-31-311, MCA, provides for the inclusion in the numerator of the sales factor of gross receipts from transactions other than sales of tangible personal property (including transactions with the United States government).  Under this section, gross receipts are attributed to this state if the income-producing activity, which gave rise to the receipts, is performed wholly within this state.  Also, gross receipts are attributed to this state if, with respect to a particular item of income, the income-producing activity is performed within and without this state but the greater proportion of the income-producing activity is performed in this state, based on costs of performance.

(2)  The mere holding of intangible personal property is not, of itself, an income-producing activity.

(3)  Receipts (other than from sales of tangible personal property) in respect to a particular income-producing activity are in this state if:

(a)  the income-producing activity is performed wholly within this state; or

(b)  the income-producing activity is performed both in and outside this state and a greater proportion of the income-producing activity is performed in this state than in any other state, based on costs of performance.

(4)  The following are special procedures for determining when receipts from the income-producing activities described below are in this state:


(a)  Gross receipts from the sale, lease, rental, or licensing of real property are in this state if the real property is located in this state.
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(b)  Gross receipts from the rental, lease, or licensing of tangible personal property are in this state if the property is located in this state.  The rental, lease, licensing, or other use of tangible personal property in this state is a separate income-producing activity from the rental, lease, licensing, or other use of the same property while located in another state.  Consequently, if the property is within and without this state during the rental, lease, or licensing period, gross receipts attributable to this state shall be measured by the ratio which the time the property was physically present or was used in this state bears to the total time or use of the property everywhere during such period.


(c)  Gross receipts for the performance of personal services are attributable to this state to the extent such services are performed in this state.  If services relating to a single item of income are performed partly within and partly without this state, the gross receipts for the performance of such services shall be attributable to this state only if a greater portion of the services were performed in this state, based on costs of performance.  Usually, where services are performed partly within and partly without this state, the services performed in each state will constitute a separate income-producing activity.  In such case, the gross receipts for the performance of services attributable to this state shall be measured by the ratio which the time spent in performing such services in this state bears to the total time spent in performing such services everywhere.  Time spent in performing services includes the amount of time expended in the performance of a contract or other obligation that gives rise to such gross receipts.  Personal service not directly connected with the performance of the contract or other obligation, as for example, time expended in negotiating the contract, is excluded from the computations.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-310, and 15-31-311, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.258  SALES FACTOR  DEFINITIONS  (Is Hereby Repealed.)  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-310, 15-31-311, and 15-31-312, MCA; NEW, 1988 MAR p. 1992, Eff. 9/9/88; REP, 1993 MAR p. 572, Eff. 4/16/93.)
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42.26.259  SALE OF TANGIBLE AND INTANGIBLE PROPERTY COMPUTATION OF THE SALES FACTOR  (1)  Refer to ARM 42.26.202 for definitions applicable to this rule.


(2)  If a taxpayer derives receipts from the sale of tangible property or the sale or redemption of intangible property not held primarily for sale to customers in the ordinary course of its trade or business such receipts will constitute sales for inclusion in the sales factor to the following extent:


(a)  Only the net receipts from the sale of tangible or the sale or redemption of intangible property shall be included in the sales factor.


(b)  In the case where the taxpayer has multiple transactions from the sale of tangible or the sale or redemption of intangible property only the net gains in excess of net losses will be included in the sales factor.


(c)  Before the net receipts from the sale of tangible property or the sale or redemption of intangible property may be included in the sales factor the sales transactions must constitute business income to the taxpayer.  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-310, 15-31-311, and 15-31-312, MCA; NEW, 1988 MAR p. 1992, Eff. 9/9/88; AMD, 1993 MAR p. 572, Eff. 4/16/93.)


Rule 42.26.260 reserved
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42.26.261  SPECIAL APPORTIONMENT AND ALLOCATION COMPUTATIONS  (1)  Section 15-31-312, MCA, permits a departure from the allocation and apportionment provisions of 15-31-302 through 15-31-311, MCA, only in limited and specific cases.  Section 15-31-312, MCA, may be invoked only in specific cases where unusual fact situations (which ordinarily will be unique and nonrecurring) produce incongruous results under the apportionment and allocation provisions contained in 15-31-302 through 15-31-311, MCA.


(2)  In the case of certain industries such as air transportation, rail transportation, ship transportation, trucking, television, radio, motion pictures, various types of professional athletics, and so forth, as the department deems necessary, the foregoing rules in respect to the apportionment formula do not set forth appropriate procedures for determining the apportionment factors.  Nothing in 15-31-312, MCA, or in ARM 42.26.261 through 42.26.263 shall preclude the department from establishing appropriate procedures under 15-31-306 through 15-31-311, MCA, for determining the apportionment factors for each such industry, but such procedures shall be applied uniformly. (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, and 15-31-312, MCA; NEW, Eff. 1/2/77; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.262  SPECIAL COMPUTATIONS RELATED TO PROPERTY FACTOR  (1)  The following special rules are established in respect to the property factor of the apportionment formula:


(a)  If the sub-rents taken into account in determining the net annual rental rate under ARM 42.26.236 produce a negative or clearly inaccurate value for any item of property, another method which will properly reflect the value of rented property may be required by the department or requested by the taxpayer.


(b)  In no case, however, shall such value be less than an amount which bears the same ratio to the annual rental rate paid by the taxpayer for such property as the fair market value of that portion of the property used by the taxpayer bears to the total market value of the rented property.


(2)  If property owned by others is used by the taxpayer at no charge or rented by the taxpayer for a nominal rate, the net annual rental rate for such property shall be determined on the basis of a reasonable market rental rate for such property. (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77; AMD, 1979 MAR p. 1691, Eff. 12/28/79; AMD, 1993 MAR p. 572, Eff. 4/16/93.)
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42.26.263  SPECIAL COMPUTATIONS RELATED TO SALES FACTOR  
(1)  The following special criteria are established in respect to the sales factor of the apportionment formula:


(a)  Insubstantial amounts of gross receipts arising from incidental or occasional transactions or activities may be excluded from the sales factor unless such exclusion would materially affect the amount of income apportioned to this state.  For example, the taxpayer ordinarily may include or exclude from the sales factor gross receipts from such transactions as the sale of office furniture, business automobiles, etc.


(b)  Where the income-producing activity in respect to business income from intangible personal property can be readily identified, such income is included in the denominator of the sales factor and, if the income-producing activity occurs in this state, in the numerator of the sales factor as well.  For example, usually the income-producing activity can be readily identified in respect to interest income received on deferred payments on sales of tangible property (ARM 42.26.251) and income from sale, licensing, or other use of intangible personal property (ARM 42.26.257).


(2)  Where business income from intangible property cannot readily be attributed to any particular income-producing activity of the taxpayer, such income cannot be assigned to the numerator of the sales factor for any state and shall be excluded from the denominator of the sales factor.  For example, where business income in the form of dividends received on stock, royalties received on patents or copyrights, or interest received on bonds, debentures, or government securities results from the mere holding of the intangible personal property by the taxpayer, such dividends and interest shall be excluded from the denominator of the sales factor.


(3)  Section 631 of the IRC (gains) which are attributable to internal transactions must be eliminated from the sales factor.  The ultimate sale to outsiders will be included in line 1 sales.  IRC section 631(A) (log sales) and section 631(B) (gains) should be included in the factor at the gross sales price used to calculate the gain.  IRC section 631(C) (gains) should be included to the extent of gross royalties received prior to the capital gains offset and prior to the netting of long-term capital gains and losses.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-310, 15-31-311, and 15-31-312, MCA; NEW, Eff. 1/2/77; AMD, 1988 MAR p. 1816, Eff. 8/12/88; AMD, 2001 MAR p. 2469, Eff. 12/21/01.)
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42.26.264  SPECIAL COMPUTATIONS RELATED TO FREIGHT AND PASSENGER CARRIERS  (1)  A portion of the net income of taxpayers engaged in the transportation of freight or passengers within and without Montana may be attributed to the movement of revenue-producing equipment, drivers, train crews, or other operating personnel across the state.


(2)  The percentage of miles traveled within Montana to total miles traveled everywhere shall be the percentage used in determining the amount of income attributable to this state. The apportionment formula for such transportation companies shall be computed as follows:


(a)  Fixed properties, such as buildings and land used in the business, terminal facilities, shop equipment, and cars and trucks used in gathering or delivering local freight, shall be assigned to the state in which such properties are located.  The value of equipment used in interstate transportation shall be assigned to this state on the mileage basis.


(b)  The wages and salaries of employees assigned to fixed locations as officers or clerical, administrative, pickup and delivery, or terminal personnel within this state shall be included in the Montana payroll factor.  The wages of personnel operating transportation equipment within and without this state shall be assigned to this state upon the basis of miles.  The wages of such personnel shall be assigned to Montana in proportion that miles traveled within this state bear to the total miles traveled everywhere.

(c)  Revenues will be assigned to this state in the proportion that the miles traveled within the state bear to the total miles traveled everywhere.  All other revenue shall be assigned in accordance with the provisions of 15-31-310 and 15-31-311, MCA, and ARM 42.26.251 through 42.26.259.  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA, IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, Eff. 1/2/77; AMD, 1993 MAR p. 572, Eff. 4/16/93.)

42.26.265  SPECIAL RULES FOR RAILROADS  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, 1982 MAR p. 104, Eff. 1/29/82; AMD, 1993 MAR p. 572, Eff. 4/16/93; TRANS, to 42.26.602, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.266  THE PROPERTY FACTOR  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, 1982 MAR p. 104, Eff. 1/29/82; AMD, 1993 MAR p. 572, Eff. 4/16/93; TRANS, to 42.26.603, 2001 MAR p. 2469, Eff. 12/21/01.)
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42.26.267  THE DENOMINATOR AND NUMERATOR OF THE PROPERTY FACTOR  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and Title 15, chapter 31, part 3, MCA; NEW, 1982 MAR p. 104, Eff. 1/29/82; TRANS, to 42.26.604, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.268  THE PAYROLL FACTOR  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-308, 15-31-309, and 15-31-312, MCA; NEW, 1982 MAR p. 104, Eff. 1/29/82; TRANS, to 42.26.605, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.269  THE SALES (REVENUE) FACTOR  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-305, 15-31-310, 15-31-311, and 15-31-312, MCA; NEW, 1982 MAR p. 104, Eff. 1/29/82; AMD, 1993 MAR p. 572, Eff. 4/16/93; TRANS, to 42.26.606, 2001 MAR p. 2469, Eff. 12/21/01.)

42.26.270  SPECIAL RULES FOR TRUCKING COMPANIES  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-301, MCA; NEW, 1988 MAR p. 1817, Eff. 8/12/88; AMD, 1993 MAR p. 572, Eff. 4/16/93; TRANS, to 42.26.702, 2001 MAR p. 2479, Eff. 12/21/01.)


42.26.271  THE PROPERTY FACTOR  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-306 and 15-31-307, MCA; NEW, 1988 MAR p. 1817, Eff. 8/12/88; TRANS, to 42.26.703, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.272  THE PAYROLL FACTOR  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-308 and 15-31-309, MCA; NEW, 1988 MAR p. 1817, Eff. 8/12/88; TRANS, to 42.26.704, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.273  THE SALES (REVENUE) FACTOR  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-310 and 15-31-311, MCA; NEW, 1988 MAR p. 1817, Eff. 8/12/88; AMD, 1993 MAR p. 572, Eff. 4/16/93; TRANS, to 42.26.705, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.274  DE MINIMUS NEXUS STANDARD  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-301, MCA; NEW, 1988 MAR p. 1817, Eff. 8/12/88; TRANS, to 42.26.706, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.275  SPECIAL RULES RELATED TO INSTALLMENT SALES  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-305, MCA; NEW, 1988 MAR p. 2227, Eff. 7/15/88; AMD, 1993 MAR p. 572, Eff. 4/16/93; TRANS, to 42.26.401, 2001 MAR p. 2469, Eff. 12/21/01.)
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42.26.276  UNREPORTED INCOME ON INSTALLMENT OBLIGATION IN YEAR OF DISSOLUTION  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-305, MCA; NEW, 1988 MAR p. 2227, Eff. 7/15/88; TRANS, to 42.26.402, 2001 MAR p. 2469, Eff. 12/21/01.)


Rules 42.26.277 through 42.26.279 reserved

42.26.280  GENERAL STATEMENT  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and 15-31-301 through 15-31-312, MCA; NEW, 1988 MAR p. 401, Eff. 2/26/88; TRANS, to 42.26.802, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.281  APPORTIONMENT OF BUSINESS INCOME  (Is Hereby Repealed.)  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-302, 15-31-305, and 15-31-312, MCA; NEW, 1988 MAR p. 401, Eff. 2/26/88; REP, 1993 MAR p. 572, Eff. 4/16/93.)

42.26.282  PROPERTY FACTOR  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-306, 15-31-307, and 15-31-312, MCA; NEW, 1988 MAR p. 401, Eff. 2/26/88; TRANS, to 42.26.803, 2001 MAR p. 2469, Eff. 12/21/01.)

42.26.283  THE PAYROLL FACTOR  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-308, 15-31-309, and 15-31-312, MCA; NEW, 1988 MAR p. 401, Eff. 2/26/88; TRANS, to 42.26.804, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.284 SALES (TRANSPORTATION REVENUE) FACTOR  (History: Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-310, 15-31-311, and 15-31-312, MCA; NEW, 1988 MAR p. 401, Eff. 2/26/88; TRANS, to 42.26.805, 2001 MAR p. 2469, Eff. 12/21/01.)

42.26.285  RECORDS  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601, 15-31-301, and 15-31-312, MCA; NEW, 1988 MAR p. 401, Eff. 2/26/88; TRANS, to 42.26.806, 2001 MAR p. 2469, Eff. 12/21/01.)
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42.26.286  AIRLINE REGULATION EXAMPLES  (History:  Sec. 15-1-201, 15-31-313, and 15-31-501, MCA; IMP, Sec. 15-1-601 and 15-31-301 through 15-31-312, MCA; NEW, 1988 MAR p. 401, Eff. 2/26/88; AMD, 1993 MAR p. 572, Eff. 4/16/93; TRANS, to 42.26.807, 2001 MAR p. 2469, Eff. 12/21/01.)


Rules 42.26.287 through 42.26.289 reserved


42.26.290  LONG-TERM CONSTRUCTION CONTRACTS  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-301 and 15-31-312, MCA; NEW, 1988 MAR p. 1818, Eff. 8/12/88; TRANS, to 42.26.902, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.291  BUSINESS AND NONBUSINESS INCOME  (Is Hereby Repealed.)  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-301 and 15-31-312, MCA; NEW, 1988 MAR p. 1818, Eff. 8/12/88; REP, 1993 MAR p. 572, Eff. 4/16/93.)


42.26.292  APPORTIONMENT OF BUSINESS INCOME  (History: Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-301 and 15-31-312, MCA; NEW, 1988 MAR p. 1818, Eff. 8/12/88; TRANS, to 42.26.903, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.293  COMPLETED CONTRACT METHOD - SPECIAL COMPUTATION  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-301 and 15-31-312, MCA; NEW, 1988 MAR p. 1818, Eff. 8/12/88; TRANS, to 42.26.904, 2001 MAR p. 2469, Eff. 12/21/01.)


42.26.294  COMPUTATION FOR YEAR OF WITHDRAWAL, DISSOLUTION OR CESSATION OF BUSINESS - COMPLETED CONTRACT METHOD  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-301 and 15-31-312, MCA; NEW, 1988 MAR p. 1818, Eff. 8/12/88; TRANS, to 42.26.905, 2001 MAR p. 2469, Eff. 12/21/01.)
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