
CORPORATION LICENSE TAX - GENERAL
42.23.403

Sub-Chapter 4

Deductions

42.23.401  BUSINESS EXPENSES  (1)  To be deductible as an "ordinary and necessary expense" within the meaning of 15-31-114, MCA, a payment must have a direct relation to the business of the corporation and it must be shown that it is necessary to the taxpayer's business, that it is ordinary with reference to the relation of the expense to the business, and that it is made with the expectation of a financial return or its equivalent commensurate with the amount of payment.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-114, MCA; Eff. 12/31/72; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)

42.23.402  DEDUCTION FOR CERTAIN INTEREST INCOME  (Is Here-by Repealed.)  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-114, MCA; Eff. 12/31/72; REP, 1982 MAR p. 104, Eff. 1/29/82.)

42.23.403  TREATMENT OF OTHER TAXES PAID  (1)  Taxes paid within the year, with the exception of the following taxes specifically excluded as deductions by statute:

(a)  Montana corporation license tax;

(b)  taxes assessed against local benefits of a kind tending to increase the value of the property assessed;

(c)  taxes on or according to or measured by net income or profits, imposed by authority of the government of the United States;

(d)  taxes imposed by any other state or country upon or measured by net income or profits.  These taxes are not allowable as deductions irrespective of how characterized by regulations adopted by the IRS for purposes of foreign tax credit calculations.  (i.e., 26 CFR 1.901 through 1.903.)

(i)  A tax based on or measured by net income is a tax which is based on the residual of gross revenues less expenses.

(ii)  To the extent any portion of the tax paid to foreign governments is imposed upon or measured by the difference between the posted price and the market price for a barrel of oil, then the tax attributable to this increment is not a tax based upon or measured by net income or profits and is therefore deductible.
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(2)  With the exception of the contractor's gross receipts tax, taxes may be claimed only as deductions in determining net income and cannot be converted into a credit against the corporation license tax.  See ARM 42.23.501 for details concerning the credit allowed with respect to the contractor's gross receipts tax.  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-114, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 104, Eff. 1/29/82; AMD, 1988 MAR p. 2038, Eff. 9/23/88; AMD, 1992 MAR p. 1764, Eff. 8/14/92; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)


42.23.404  DEPRECIATION AND OBSOLESCENCE  (1)  A reasonable

allowance for the exhaustion, wear and tear, and obsolescence of property arising out of its use or employment in the trade or business is allowed as a depreciation deduction.


(2)  The basis upon which depreciation is to be computed shall be the same basis as used for federal income tax purposes.


(3)  The method of depreciation used and the amount of the depreciation must be the same as that reported for federal income tax purposes.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-114, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 104, Eff. 1/29/82; AMD, 1988 MAR p. 1982, Eff. 9/8/88.)


42.23.405  DEPLETION ALLOWANCE  (1)  In the case of mines, other natural deposits, oil and gas wells, and timber, a reasonable allowance for depletion may be claimed.  With the exception of property with respect to which an election to claim percentage depletion has been exercised, the capital sum recoverable through depletion allowances is the adjusted basis for determining gain on a sale or other disposition as specified in ARM 42.23.212.


(2)  The allowance for depletion shall be determined according to the provisions of the IRC relating to the reporting period.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-114, MCA; Eff. 12/31/72; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)


42.23.406  CONTRIBUTIONS TO PENSION AND PROFIT SHARING PLANS  (1)  Reasonable contributions made by an employer to a pension, annuity, stock bonus, or profit sharing plan will be considered deductible to the extent they constitute ordinary, necessary, and reasonable business expenses.  The amount deductible for federal income tax purposes will be so considered in the absence of evidence to the contrary.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-114, MCA; Eff. 12/31/72.)

42-2332
12/31/01
ADMINISTRATIVE RULES OF MONTANA


CORPORATION LICENSE TAX - GENERAL
42.23.407


42.23.407  LIMITATION ON CHARITABLE CONTRIBUTION DEDUCTION 
(1)  The charitable contribution deduction provided for in 15-31-114, MCA, cannot exceed 10% of the Montana taxable income or 10% of the income subject to apportionment for multistate corporations calculated without regard to the charitable contribution deduction or any net operating loss carryback to that year.

(2)  This limitation can create a difference in the amount of the deduction claimed for Montana and federal income tax purposes.  When a difference exists, the taxpayer is required to include a reconciliation between the Montana deduction and the federal deduction.  If the federal deduction includes any carryover of contributions previously made, a schedule must be included showing the amount and the year of such contributions. The Montana deduction must be adjusted accordingly for any contributions previously deducted for state purposes and not deducted in prior years on the federal return.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-114, MCA; NEW, 1988 MAR p. 1538, Eff. 7/15/88; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)

Rules 42.23.408 through 42.23.410 reserved
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42.23.411  LOSSES NOT COMPENSATED FOR  (1)  A capital loss, which may be subject to carryover provisions for federal purposes, must be deducted in the year incurred and not carried over for state purposes.  A loss must have been sustained within the year in the sense that the full measure of the loss was ascertained within the year.  The determination of the year in which a loss is sustained must be made on the basis of the facts as they exist at the close of the reporting period.


(2)  No deduction is allowed for a loss which is not bona fide, for anticipated or contingent losses, or for any additions to reserves for such losses.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-114, MCA; Eff. 12/31/72; AMD, 1992 MAR p. 1764, Eff. 8/14/92; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)


42.23.412  NET OPERATING LOSSES  (1)  The net operating loss deduction is allowed in accordance with the IRC (1954), as amended, for taxable periods ending on or before December 3, 1970.  For taxable periods which begin on and after January 1, 1971, the net operating loss deduction is allowed as provided in ARM 42.23.412 through 42.23.415.


(2)(a)  The term "net operating loss deduction" means the aggregate of the net operating loss carryovers plus the net operating loss carrybacks applicable to the taxable period.


(b)  The term "net operating loss" means the excess of deductions over the gross income for a particular taxable period with the following modifications:


(i)  No deduction is allowed for any net operating loss carryover or carryback from another year.


(ii)  Any excess of percentage depletion over cost depletion must be added back to net income.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-114, MCA; Eff. 12/31/72; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)


42.23.413  CARRYOVERS OF NET OPERATING LOSSES  (1)  A net operating loss is carried back to the third preceding taxable period from which it was incurred.  Any balance remaining must be carried to the second preceding period, then to the first preceding period, and then forward to the next seven succeeding taxable periods in the order of their occurrence.


(2)  When a net operating loss exceeds the net income of the year to which it is carried, the net income for such year must be adjusted by making the following modifications to determine the unused portion of the net operating loss to be carried forward:


(a)  No deduction is allowed for any net operating loss carryover or carryback from another year.


(b)  Any excess of percentage depletion over cost depletion must be eliminated.
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(3)  The taxable income as modified by the adjustments shown in (2) shall not be considered to be less than zero.  The amount of the net operating loss which may be carried forward is the excess of the loss over the modified net income.


(4)  For taxable periods beginning after December 31, 1988, a taxpayer may elect to forego the entire carryback period.  Montana corporation license tax form CLT-4 provides an area to perfect this election.  When form CLT-4 is filed with the department, the election must be clearly marked in the area provided on that form.  If no indication is made in the area provided on form CLT-4, the net operating loss will be carried back and applied as provided in (1).  For state purposes, an election to forego a federal net operating loss carryback provision will not be accepted as a valid election.  (History: Sec. 15-31-501, MCA; IMP, Sec. 15-31-119, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 104, Eff. 1/29/82; AMD, 1990 MAR p. 645, Eff. 3/30/90; AMD, 2001 MAR p. 2046, Eff. 10/12/01; AMD, 2002 MAR p. 207, Eff. 12/21/01.)


42.23.414  FILINGS IN CONNECTION WITH NET OPERATING LOSSES


(1)  Every corporation claiming a net operating loss deduction for any taxable period must file with its return for such period a schedule showing in detail the computation of the net operating loss deduction claimed.


(2)  If a corporation has a net operating loss which when carried back to a prior taxable period results in an overpayment of tax for such taxable period, a refund may be obtained by filing an amended return for that period claiming the net accordingly. Interest does not accrue on overpayments of tax resulting from a net operating loss carryback or carryover.


(a)  For tax periods beginning after March 13, 1997, claims for refund of tax resulting from a net operating loss carryback must be filed in accordance with 15-31-509, MCA.


(b)  For tax periods beginning before March 13, 1997, claims for refund of tax resulting from a net operating loss carryback must be filed within five years from the due date of the return for the year to which the loss is carried or within one year from the date of the overpayment, whichever period expires later.


(3)  Any net operating loss carried over to any taxable years beginning after December 31, 1978, must be calculated under the provisions of 15-31-114, MCA, and the rules promulgated thereunder that are effective for the taxable year for which the return claiming the net operating loss carryover is filed.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-119 and 15-31-509, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 104, Eff. 1/29/82; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)
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42.23.415  TREATMENT OF MERGERS AND CONSOLIDATIONS  (1)  In the case of a merger of corporations, the surviving corporation may not claim a net operating loss deduction for net operating losses incurred by any of the merged corporations prior to the date of merger.

(2)  Similarly, in the case of a consolidation of corporations, the new corporate entity may not claim a net operating loss deduction for net operating losses incurred by the dissolved corporations prior to the date of consolidation. (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-114, MCA; Eff. 12/31/72.)

42.23.416  ADJUSTMENT OF ALLOWABLE DEDUCTIONS  (Is Hereby Repealed.)  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-116, MCA; NEW, 1983 MAR p. 1547, Eff. 10/28/83; AMD, 1985 MAR p. 375, Eff. 4/26/85; REP, 1996 MAR p. 1177, Eff. 4/26/96.)

42.23.417  COMPUTATION OF ADJUSTMENT  (Is Hereby Repealed.) (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-116, MCA; NEW, 1983 MAR p. 1547, Eff. 10/28/83; AMD, 1985 MAR p. 375, Eff. 4/26/85; REP, 1996 MAR p. 1177, Eff. 4/26/96.)

42.23.418  DEDUCTIONS FOR CORPORATE DONATIONS OF COMPUTER EQUIPMENT TO SCHOOLS  (1)  A taxpayer claiming a deduction for gifts of computer equipment as provided for in 15-31-114, MCA, must attach the following information to the tax return claiming the deduction:

(a)  a complete description of all items donated;

(b)  a statement of the fair market value of each item donated;

(c)  the date of manufacture for each item donated;

(d)  the date the software was developed; and

(e)  a copy of the written statement from the donee in which the donee agrees to accept the property and represents that the property will not be transferred by the donee in exchange for money, other property, or services.

(2)  For the purposes of the deduction allowed by 15-31-114, MCA, apparatus intended for use with the computer shall include, but not be limited to, software provided that the software was not developed more than five years prior to the date of its donation to a school.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-114, MCA; NEW, 1983 MAR p. 1744, Eff. 11/26/83; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)

Rules 42.23.419 and 42.23.420 reserved
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42.23.421  DEDUCTION FOR INVESTMENT FOR ENERGY CONSERVATION 
(1)  A deduction is allowed for a portion of expenditures made for the purpose of conserving energy in buildings, both residential and nonresidential, used in the taxpayer's business.

(2)  This deduction must be claimed the form provided by the department. The complete form must be attached to the taxpayer's corporation license tax return for the year in which the deduction is claimed. (History: Sec. 15-31-501, MCA; IMP, Sec. 15-32-103, MCA; NEW, 1977 MAR p. 968, Eff. 11/26/77; AMD, 1995 MAR p. 2852, Eff. 12/22/95; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)

42.23.422  DETERMINATION OF CAPITAL INVESTMENT FOR ENERGY CONSERVATION  (1)  In new construction no deduction is allowed for that portion of capital expense incurred in meeting established standards.  In new buildings only the cost for that portion of a capital expenditure that is in excess of established standards will be entitled to a deduction in computing taxable income.  The standards utilized by the department in determining allowances will be taken from the currently recognized energy building code in Montana.  If Montana does not have an applicable energy building code, then national standards meeting the demands of this geographical area will be followed.  The energy code or standard relied upon by the department is to be updated on an annual basis.

(2)  In the improvement of existing structures a deduction will be given for capital investments that are recognized to substantially reduce the waste or dissipation of energy or reduce the amount of energy required for proper utilization of the building.

(3)  Deductions will not be allowed for capital investments that are directly used in a production or manufacturing processor rendering a service to customers.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-32-103, MCA; NEW, 1977 MAR p. 968, Eff. 11/26/77; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)

42.23.423  TYPES OF APPROPRIATE INVESTMENTS FOR ENERGY CON-SERVATION PURPOSES  (1)  The department has determined that the following capital investments are among those that can result in the conservation of energy:

(a)  insulation in existing buildings of floors, walls, ceilings, and roofs;

(b)  insulation in new buildings of floors, walls, ceilings, and roofs insofar as it produces an insulating factor in excess of established standards;

(c)  insulation of pipes and ducts located in nonheated areas and of hot water heaters and tanks;

(d)  special insulating siding with a certified insulating factor substantially in excess of that of normal siding;
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(e)  storm or triple glazed windows;

(f)  storm doors;

(g)  insulated exterior doors;

(h)  caulking and weather stripping;

(i)  devices which limit the flow of hot water from shower heads and lavatories;

(j)  waste heat recovery devices;

(k)  glass fireplace doors;

(l) exhaust fans used to reduce air conditioning requirements;

(m)  replacement of incandescent light fixtures with light fixtures of a more efficient type;

(n)  lighting controls with cutoff switches to permit selective use of lights;

(o)  clock regulated thermostats.

(2)  This is not to be considered an exhaustive list of qualifying capital investments.  The department will consider other investments that substantially reduce the waste or dissipation of energy or reduce the amount of energy required for the heating, cooling, or lighting of buildings.  (History: Sec. 15-31-501, MCA; IMP, Sec. 15-32-103, MCA; NEW, 1977 MAR p. 969, Eff. 11/26/77; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)

42.23.424  SALE OF LAND TO A BEGINNING FARMER - CORPORATION LICENSE TAX DEDUCTION  (1)  A deduction from Montana net income is allowed for each sale of 80 acres or more to a beginning farmer as provided in 80-12-211, MCA, provided the sale is approved by the agricultural loan authority.  The deduction is the amount that would have to be included in net income resulting from the sale, up to a maximum deduction of $50,000.  The deduction will be taken each year a payment is received until the loan is paid or the deductions for all years equal $50,000.

(2)  To the extent that a net operating loss is created as a result of the deduction, such loss is not available for carryover or carryback provisions.

(3)  The taxpayer may claim more than one deduction as a result of sales to beginning farmers provided each sale is approved by the agricultural loan authority.

(4)  For tax deduction purposes, a copy of the approval of the transaction by the agricultural loan authority must be attached to the return claiming the deduction.  The department may also require additional documentation on request to establish the eligibility of the transaction for a tax deduction.  (History:  Sec. 15-1-201, MCA; IMP, Sec. 80-12-211, MCA; NEW, 1984 MAR p. 392, Eff. 3/1/84; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)
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