DEPARTMENT OF REVENUE

CHAPTER 23

CORPORATION LICENSE TAX - GENERAL 

Sub-Chapter 1

General Provisions

Rule  42.23.101
Extent of Tax Liability

 42.23.102
Doing or Engaging in Business

 42.23.103
Exemptions

 42.23.104
Gross Income (REPEALED)

 42.23.105
Disclosure of Information

 42.23.106
Treatment of Gains from Certain

Liquidation

 42.23.107
Definitions

 42.23.108
Conditions for Exemption for

Dividends

 42.23.109
Reporting Requirements

 42.23.110
Determination of Qualified

Investments

 42.23.111
Federal Obligation Interest (REPEALED)

 42.23.112
Research and Development - Application

and Eligibility

 42.23.113
Research and Development Firm - 

Exemption Period


 42.23.114
Reorganizations


 42.23.115
Principal Purpose Defined


 42.23.116
Unrelated Income


 42.23.117
Surtax

ADMINISTRATIVE RULES OF MONTANA

12/31/01

42-2301

DEPARTMENT OF REVENUE

Rule  42.23.118
Nature of Property Being Sold (REPEALED)


 42.23.119
Solicitation of Orders (REPEALED)


 42.23.120
Independent Contractors (REPEALED)

Sub-Chapter 2

Tax Accounting

Rule  42.23.201
Accounting Periods (REPEALED)

42.23.202
Notice of Election of Fiscal Year

(REPEALED)


 42.23.203
Change of Accounting Period (REPEALED)





Rules 42.23.204 through 42.23.210 reserved


 42.23.211
Use of Separate Accounting Method


 42.23.212
Basis for Disposition of Property

Sub-Chapter 3

Returns

Rule  42.23.301
Period Covered by Return


 42.23.302
Extension of Filing Time


 42.23.303
Change in Federal Tax or Return





Rules 42.23.304 through 42.23.310 reserved


 42.23.311
Filing Requirements Upon Merger or





Consolidation


 42.23.312
Filing Requirements for Inactive





Corporations


 42.23.313
Filing Requirements Upon Dissolution,





Withdrawal, or Cessation of Business

42-2302
12/31/02
ADMINISTRATIVE RULES OF MONTANA

CORPORATION LICENSE TAX - GENERAL

Sub-Chapter 4

Deductions

Rule  42.23.401
Business Expenses


 42.23.402
Deduction for Certain Interest Income





(REPEALED)


 42.23.403
Treatment of Other Taxes Paid


 42.23.404
Depreciation and Obsolescence


 42.23.405
Depletion Allowance


 42.23.406
Contributions to Pension and Profit





Sharing Plans


 42.23.407
Limitation on Charitable Contribution





Deduction





Rules 42.23.408 through 42.23.410 reserved


 42.23.411
Losses Not Compensated For


 42.23.412
Net Operating Losses


 42.23.413
Carryovers of Net Operating Losses


 42.23.414
Filing in Connection with Net Operating





Losses


 42.23.415
Treatment of Mergers and Consolidations

42.23.416
Adjustment of Allowable Deductions

(REPEALED)


 42.23.417
Computation of Adjustment (REPEALED)


 42.23.418
Deductions for Corporate Donations of





Computer Equipment to Schools





Rules 42.23.419 and 42.23.420 reserved

ADMINISTRATIVE RULES OF MONTANA
12/31/02
42-2303

CORPORATION LICENSE TAX - GENERAL

Rule  42.23.421
Deduction for Investment for Energy





Conservation


 42.23.422
Determination of Capital Investment





for Energy Conservation


 42.23.423
Types of Appropriate Investments for





Energy Conservation Purposes


 42.23.424
Sale of Land to a Beginning Farmer - Corporation License Tax Deduction

Sub-Chapter 5

Tax Credits

Rule  42.23.501
Credit for Contractor's Gross Receipts Tax (TRANSFERRED)

 42.23.502
Investment Credit (REPEALED)

42.23.503
Disability Insurance Premiums Credit (TRANSFERRED)

 42.23.504
Who May Claim the Infrastructure User Fee

Credit (TRANSFERRED)

 42.23.505
Claiming the Infrastructure User Fee

Credit (TRANSFERRED)

 42.23.506
Recapture of the Infrastructure User Fee

Credit (TRANSFERRED)

Rules 42.23.507 through 42.23.510 reserved

42.23.511
Credit for New or Expanding Corporations (TRANSFERRED)

 42.23.512
Period of Eligibility (TRANSFERRED)

 42.23.513
Manufacturing Defined (TRANSFERRED)

 42.23.514
New Corporation (TRANSFERRED)

 42.23.515
Expanding Corporation (TRANSFERRED)

 42.23.516
Compliance with Certain Statutes Required

(TRANSFERRED)

ADMINISTRATIVE RULES OF MONTANA
9/30/04
42-2303.1

DEPARTMENT OF REVENUE

Rule  42.23.517
Full-time Jobs (REPEALED)

42.23.518
Submission of Employee Lists (TRANSFERRED)

42.23.519
Determination of New Jobs (TRANSFERRED)

 42.23.520
Determination of Wages (TRANSFERRED)

42.23.521
Availability of Tax Credit (TRANSFERRED)

42.23.522
When Credit May be Claimed (TRANSFERRED)

 42.23.523
Business Inventory Tax (REPEALED)

Sub-Chapter 6

Payment of Taxes

Rule  42.23.601
Refunds and Credits

 42.23.602
Overdue Taxes (REPEALED)

 42.23.603
Jeopardy Assessments

 42.23.604
Interest on Deficiencies (REPEALED)

 42.23.605
Penalty and Interest

 42.23.606
Quarterly Estimated Tax Payments

 42.23.607
Computation of Quarterly Estimated Tax 





Underpayment Interest

42.23.608
Basis for Not Waiving the Quarterly Estimated Tax Underpayment Interest

 42.23.609
Short Period Returns

Sub-Chapter 7

Limited Liability Companies

Rule  42.23.701
Recognition of a Limited Liability Company

 42.23.702
Taxation of a Limited Liability Company

42-2304
9/30/04
ADMINISTRATIVE RULES OF MONTANA


CORPORATION LICENSE TAX - GENERAL
42.23.103

Sub-Chapter 1

General Provisions

42.23.101  EXTENT OF TAX LIABILITY  (1)  Every corporation engaged in business in Montana must annually pay the statutory percentage of its total net income received from all sources within the state during the preceding year.  The tax may not be less than the specified minimum, which must be paid even though a net loss was sustained during the reporting period.  However, no tax is assessable against a corporation which was not engaged in business within the state during the reporting period. (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-101 and 15-31-121, MCA; Eff. 12/31/72.)

42.23.102  DOING OR ENGAGING IN BUSINESS  (1)  A corpora-tion is "doing business" or "engaging in business" in Montana when it actively engages therein in any profit seeking activity. The fact that its activity may result in a loss is not material. (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-101, MCA; Eff. 12/31/72.)


42.23.103  EXEMPTIONS  (1)  A corporation is not exempt from this tax merely because it is not organized and operated for profit.  A corporation seeking the benefits of exemption must prove strict compliance with all statutory conditions authorizing the classification claimed.

(2)  In order to establish its exemption and thus be relieved of the duty of filing returns and paying the tax, each organization claiming exemption must file with the department an affidavit showing:
(a)  the character of the organization;


(b)  the purpose for which it was organized;


(c)  its actual activities;


(d)  the sources and the disposition of its income;


(e)  whether or not any of its income may inure to the benefit of any private shareholder or individual; 


(f)  a copy of the articles of incorporation;


(g)  a copy of the by-laws; and


(h)  copies of the latest financial statements showing the assets, liabilities, receipts, and disbursements must be submitted with the affidavit.


(3)  In addition, if the IRS has granted the organization exemption from the federal income tax, a certified copy of the exemption certificate or letter shall also be filed.  (History: Sec. 15-31-501, MCA; IMP, Sec. 15-31-101 and 15-31-102, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 104, Eff. 1/29/82; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)
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42.23.104  GROSS INCOME  (Is Hereby Repealed.)  (History: Sec. 15-31-501, MCA; IMP, Sec. 15-31-113, MCA; Eff. 12/31/72; AMD, 1979 MAR p. 1553, Eff. 12/14/79; REP, 2001 MAR p. 2046, Eff. 10/12/01.)

42.23.105  DISCLOSURE OF INFORMATION  (1)  Corporation li-cense tax returns on file with the department constitute public records but are open to inspection only upon the written and specific order of the governor.  In the absence of such an order, neither a private individual nor a representative of another state department is entitled to inspect, to make, or to receive copies of any return on file with the department nor may the department disclose any information in its files relat​ing to a particular taxpayer's return.  When the governor issues an order permitting the inspection of a return or returns, the inspection must take place in the office of the department and the returns shall at all times remain in the custody of the department.

(2)  Upon the presentation of satisfactory evidence of authorization, an officer or employee of a corporation or its attorney in fact may examine such corporation's returns and may secure copies thereof.  The law expressly permits the commis​sioner of internal revenue or the proper officers of any state imposing a tax on or according to net income to inspect returns or to secure copies of returns or matter contained in any state​ment, affidavit, or certificate filed in connection with any return or any information disclosed by a report of investiga​tion relating to the reported income, deductions, or tax liabil​ity of any corporation filing a return.  However, such permis​sion is granted subject to the condition that the statutes of the United States or the states grant substantially similar privileges to the proper officer of Montana charged with admin​istration of the corporation license tax.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-507, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 104, Eff. 1/29/82.)

42.23.106  TREATMENT OF GAINS FROM CERTAIN LIQUIDATION


(1)  Gains resulting from a liquidation pursuant to IRC 331 through 337 are taxable to the liquidating corporation to the extent these gains are attributable to corporate or individual share holders not subject to tax.  In the event the liquidating corporation has some shareholders subject to tax in Montana and some who are not, the portion of the gain on liquidation taxable to the liquidating corporation will be determined based on the ratio common stock owned by nontaxable shareholders bears to total common stock issued and outstanding.  This applies to all tax years beginning after December 31, 1980.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-113, MCA; NEW, 1982 MAR p. 104, Eff. 1/29/82.)
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42.23.107  DEFINITIONS  The following definitions apply to rules found in this chapter:

(1)  "Gross income" means all income from sources within Montana recognized as gross income to the corporation in determining federal income tax liability, including interest income exempt from federal income tax. 


(2)  "Small business investment company" means only those companies approved and licensed to operate as small business investment companies by the federal small business administration.  (History:  Sec. 15-33-105, MCA; IMP, Sec. 15-33-103, MCA; NEW, 1982 MAR, p. 1488, Eff. 7/30/82; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)

42.23.108  CONDITIONS FOR EXEMPTION FOR DIVIDENDS

(1)  Dividends and capital gains received by a corporation from an investment in a small business investment company are exempt from tax and the provisions of Title 15, chapter 31, MCA, provided all the following conditions are met:

(a)  The small business investment company is organized for the purpose of diversifying and strengthening employment oppor​tunities of companies within Montana.

(b)  Within one year of licensing by the federal small business administration, 75% of the small business investment company's investments are in manufacturing companies as defined in (i) or timber product companies, or agricultural companies as defined in (ii), and such companies' processing plants are located within Montana.  The companies must have at least 50% of their employees working in Montana.

(i)  Manufacturing, for the purposes of this rule, is defined as engaging in the mechanical or chemical transformation of materials or substances into new products.  The manufacturing facilities are usually described as plants, factories, or mills and characteristically use power driven machines and material handling equipment.  Businesses engaged in assembling component parts of manufactured products are all considered to be manufacturing if the product is neither a structure affixed to real estate nor a fixed improvement.  Manufacturing facilities shall not include facilities engaged in whole or part in the extraction of any mineral or nonrenewable energy resource.

(ii)  Agricultural refers to the raising or processing of livestock, swine, poultry, field crops, fruit and other animal and vegetable matter.

(c)  It is substantiated that the taxpayer has invested in the small business investment company and that the small business investment company has invested in companies located within Montana.  The small business investment company must provide a report as part of the annual filing of the Montana corporation license tax return.  (History:  Sec. 15-33-105, MCA; IMP, Sec. 15-33-102 and 15-33-106, MCA; NEW, 1982 MAR p. 1488, Eff. 7/30/82; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)
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42.23.109  REPORTING REQUIREMENTS  (1)  The small business investment company shall report as part of the corporation license tax return the following information on a form provided for that purpose:

(a)  the names of all investors in the small business investment company;

(b)  the amount of investment of each of the investors; and

(c)  a list of all companies invested and showing:

(i)  the name and location of the companies; and

(ii)  the amount invested in the company.

(2)  If any of the information required to be reported in (1) shall change after the return is made, such changes must be reported to the department by the last day of the month the change occurred.  (History:  Sec. 15-33-105, MCA; IMP, Sec. 15-33-104, MCA; NEW, 1982 MAR p. 1488, Eff. 7/30/82; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)

42.23.110  DETERMINATION OF QUALIFIED INVESTMENTS  (1)  In instances where it is difficult to determine if a business in which a small business investment company has invested qualifies as a manufacturing, timber product processing, or agricultural company with at least 50% of its employees working in Montana, a description of the activities of the business and the location of its jobs shall be submitted to the department for a determination. The description of the activities of the business and the location of its jobs may be submitted either on the initiative of the small business investment company or at the request of the department. (History:  Sec. 15-33-105, MCA; IMP, Sec. 15-33-102, MCA; NEW, 1982 MAR p. 1488, Eff. 7/30/82.)

42.23.111  FEDERAL OBLIGATION INTEREST  (Is Hereby Re-pealed.)  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-113, 15-31-114, and 15-31-116, MCA; NEW, 1985 MAR p. 375, Eff. 4/26/85; REP, 1996 MAR p. 1177, Eff. 4/26/96.)
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42.23.112  RESEARCH AND DEVELOPMENT - APPLICATION AND ELIGIBILITY  (1)  The department will certify the eligibility of firms for both the five-year corporation tax exemption and the class five research and development property classification.

(2)  A firm may apply for either or both the corporation tax or property tax benefit.  Claiming one of the benefits is not a prerequisite to claiming the other.

(3)  To qualify for the class five property classification, a firm must apply annually to the department on or before January 1 of the year for which the classification is desired.

(4)  To obtain the corporate license tax exemption, the firm must file an annual application with the department before the end of the first calendar quarter during which the firm does business in Montana.  The initial application must be filed before the end of the first complete calendar quarter during which the corporation is engaged in business in Montana.  For example, if a corporation began operating in Montana on September 15, that corporation would have until December 31 of that year to file for the exemption.

(5)  Taxpayers will be required to submit information determined to be necessary by the department for evaluating the eligibility of firms for the research and development tax benefits.  (History:  Sec. 15-31-501 and 15-1-201, MCA; IMP, Sec. 15-6-135 and 15-31-103, MCA; NEW, 1987 MAR p. 1802, Eff. 10/16/87; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)

42.23.113  RESEARCH AND DEVELOPMENT FIRM - EXEMPTION PERIOD 
(1)  An entity that qualifies as a research and development firm as defined in 15-1-101, MCA, and is incorporated or qualified to do business in Montana on or after July 1, 1987, is exempt from the corporation license tax on the net income earned from research and development activities for its first five tax periods.

(2)  A corporation which qualifies as a research and development firm under 15-1-101, MCA, and began operating in Montana prior to July 1, 1987, will be allowed an exemption from the Montana corporation license tax on research and development net income earned on or after July 1, 1987, for the balance of its first five tax periods of activity in Montana.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-103, MCA; NEW, 1987 MAR p. 1802, Eff. 10/16/87; AMD, 2001 MAR p. 2046, Eff. 10/12/01.)

42.23.114  REORGANIZATIONS  (1)  A corporation which is created through the reorganization of a corporation currently operating in Montana, is not eligible for the research and development tax benefits if the newly created research and development  subsidiary is essentially  continuing  current and 
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past activities of the parent in Montana.  If the newly created corporation is carrying on new research and development activities separate and distinct from the operations of the parent, the corporation will be eligible for tax benefits. (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-31-103, MCA; NEW, 1987 MAR p. 1802, Eff. 10/16/87.)

42.23.115  PRINCIPAL PURPOSE DEFINED  (1)  In order for a firm to qualify as a research and development firm, over 50% of the real and tangible personal property located in Montana and 50% of its Montana payroll must be directly related to research and development activities.  (History:  Sec. 15-31-501, MCA; IMP, Sec. 15-1-101, MCA; NEW, 1987 MAR p. 1802, Eff. 10/16/87.)

42.23.116  UNRELATED INCOME  (1)  Income earned by a research and development firm which is unrelated to research and development activities is not eligible for the five-year exemption from the Montana corporation license tax.  In making the determination of whether income earned is related to research and development activities, the department will review the facts presented in each case.  However, the following examples demonstrate how the department would decide under certain situations.

(a)  If a research and development firm derives income from a contract to perform research and development activities only, all of that income will be eligible for the exemption.

(b)  If a research and development firm develops a patent from which it either sells or receives royalties, such income shall be deemed to be research and development income eligible for the exemption.

(c)  If a research and development firm is in two distinct businesses, only the income related to the research and development activity shall be exempt.

(d)  If a research and development firm develops a product which it then begins to manufacture and sell, a portion of the income from selling the product shall be deemed to be related to the research and development activities.  The portion of the total Montana net income deemed to be research and development income activities shall be based upon the average percentage of Montana real and tangible personal property and Montana payroll related to the research and development activities as presented below:
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R&D Montana Real & Tangible

R&D Montana Payroll


+
Personal Property 
Total Montana Payroll


Total Montana Real & Tangible


Personal Property

Divided by 2

(History: Sec. 15-31-501, MCA; IMP, Sec. 15-31-103, MCA; NEW, 1987 MAR p. 1802, Eff. 10/16/87.)

42.23.117  SURTAX  (1)  All corporations filing Montana corporate license or Montana corporate income tax returns for years beginning on or after January 1, 1988, but before December 31, 1988, shall pay an additional four percent (.04) surtax. The surtax is calculated by multiplying the otherwise calculated Montana tax liability by four percent (.04) to arrive at the surtax.  The surtax is in addition to the regular tax liability and also applies to the $50 minimum corporation license tax.  
(2)  All corporations filing Montana corporate license or Montana corporate income tax returns for years beginning on or after January 1, 1990, but before January 1, 1991, shall pay an additional five percent (.05) surtax.  The surtax is calculated and applies as provided in (1).  (History: Sec. 15-31-501, MCA; IMP, Sec. 15-31-121, MCA; NEW, 1988 MAR p. 277, Eff. 2/12/88; AMD, 1990 MAR p. 234, Eff. 1/26/90.)

42.23.118  NATURE OF PROPERTY BEING SOLD  (Is Hereby Repealed.)  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-301 and 15-31-303, MCA; NEW, 1988 MAR p. 1814, Eff. 8/12/88; REP, 2001 MAR p. 2046, Eff. 10/12/01.)

42.23.119  SOLICITATION OF ORDERS  (Is Hereby Repealed.)

(History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-301 and 15-31-303, MCA; NEW, 1988 MAR p. 1814, Eff. 8/12/88; REP, 2001 MAR p. 2046, Eff. 10/12/01.)


42.23.120  INDEPENDENT CONTRACTORS  (Is Hereby Repealed.)  (History:  Sec. 15-31-313 and 15-31-501, MCA; IMP, Sec. 15-31-301 and 15-31-303, MCA; NEW, 1988 MAR p. 1814, Eff. 8/12/88; REP, 2001 MAR p. 2046, Eff. 10/12/01.)
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