
GENERAL DEPARTMENT RULES
42.2.802
Subchapter 8

Ethics Rules
42.2.801  STATEMENT OF INTENT  (1)  These rules provide guidance to Department of Revenue employees concerning the ethical standards they are expected to meet or exceed.  The rules also inform the public concerning ethics expected of department employees.

(2)  In Wadsworth v. DOR, the Montana Supreme Court held that the department's policy prohibiting appraisal employees from also working as private appraisers or as real estate salesman was unconstitutional.  The key to the decision was that the department could not show actual conflicts, only potential conflicts.  In addition, the court held that such policies should be adopted as administrative rules.  In light of this decision and the fact that employees need to have some guidance concerning ethical issues, these rules are adopted.

(3)  The guiding principle behind these rules is that the department trusts its employees to respect their public office and act in an ethical manner.  These rules provide guidance and examples to assist employees in recognizing potential conflicts of interest and ethical issues.

(4)  The corollary principle is that employees must take responsibility for their conduct.  An employee who betrays the state's trust will be disciplined, including the possibility of termination of employment.

(5)  The key to compliance with ethical requirements is recognition of an ethical issue and complete, full and timely disclosure of possible problems.  The purpose of requiring disclosure is to ensure that no harm comes to the employee, the state of Montana, the department or the public from a conflict of interest, appearance of a conflict of interest, or other ethical issue.  Disclosure is necessary so steps can be taken by the employee and the department to prevent harm.  Disclosure is also required by the Montana Code of Ethics, 2-2-131, MCA. Preventing harm is, by its nature, something that can occur only if disclosure of conflicts of interest are made in a timely manner.

(6)  The courts in Montana and other jurisdictions have stated that employees owe a duty to their employer in return for employment. This includes the duty to perform their responsibilities diligently and faithfully.  It also includes the duty to be loyal to their employer as appropriate and within the bounds of the law and ethical standards.  Although this duty is incapable of specific definition, these rules attempt to inform employees of what is expected concerning their responsibility to be loyal to the state of Montana.  (History: 2-15-112, 15-1-201, MCA; IMP, 2-2-101, 2-2-104, 2‑15-112, 15-1-201, 15-1-202, MCA; NEW, 1999 MAR p. 2576, Eff. 11/5/99.)

42.2.802  DEFINITIONS - ETHICS OF DEPARTMENT OF REVENUE EMPLOYEES  Unless the context clearly indicates otherwise, the following terms shall have the following meanings:

(1) "Code of ethics" means any accepted professional standards of conduct, requirements or prohibitions applicable to state public employees that the Montana legislature has adopted.  The code of ethics is currently codified in Title 2, chapter 2, MCA as well as other sections of law including 16-1-304, MCA.
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(2)  "Conflict of interest" means any situation where an employee's private pecuniary or political interests as defined in (8) below conflict with the interests of the department. 

(3)  "Disclosure" means written documentation by an employee to the employee's supervisor or the ethics review panel and the secretary of state (2-2-131, MCA) of any matters in which the employee knows or should reasonably know is a conflict of interest, will give the impression of a conflict of interest, or presents any other ethical issue.  A written disclosure includes electronic mail as well as hard copy.

(4)  "Employee" means all entities and individuals in the employ of or under contract to the department of revenue.  The term specifically includes contractors, full-time and part-time employees and appointees.

(5)  "Ethical issue" means a set of facts that raise or may reasonably raise questions about whether a violation of these rules or the code of ethics will occur.

(6)  "Ethical misconduct" includes but is not limited to:

(a)  failure to disclose a conflict of interest, appearance of conflict of interest or other ethical issue as required by these rules or the code of ethics;

(b)  violation of these rules or the code of ethics; and

(c)  violation of a professional code of ethics or conduct or similar provision by an employee engaged in the profession subject to the code or similar provision.

(7)  "Ethics review panel" as used in these rules refers to the panel described in ARM 42.2.806 of these rules.

(8)  "Political interests" as used in these rules mean those interests that go beyond the employee's private political beliefs.  Private political beliefs are not of concern to the department.  As used here, the term is restricted to those situations where an employee is publicly advocating a political position as part of an organized effort. This might include being an officer or other leader of a political or public interest organization which is advocating a particular political viewpoint when such public advocacy creates a conflict of interest or will give the impression of a conflict of interest or other ethical issue.  (History: 2-15-112, 15-1-201, MCA; IMP, 2-2-101, 2-2-104, 2-15-112, 15-1-201, 15-1-202, MCA; NEW, 1999 MAR p. 2576, Eff. 11/5/99.)
42.2.803  REQUIRED EMPLOYEE CONDUCT  (1)  Employees shall be familiar with these rules and the code of ethics adopted by the Montana legislature in order to enable them to recognize a conflict of interest, appearance of conflict of interest or other ethical issue and make full, complete and timely disclosure.

(2)  Employees shall disclose any personal conflicts of interest, appearance of a personal conflict of interest or personal ethical issue as soon as it becomes known to them or should have become known to them.

(3)  Employees shall seek to avoid employment outside of the department that creates an actual conflict of interest with their work for the department.

(4)  Employees shall comply with all statutory provisions that the department administers including but not limited to filing requirements and payment of taxes.


(5)  Employees shall conduct themselves with the highest sense of integrity and loyalty so as to serve the public interest, honor the public trust and demonstrate their commitment to professionalism.
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(6)  Pursuant to 16-1-304, MCA, employees involved in any way in administering any of the state liquor laws for the department shall not directly or indirectly become involved in any business which sells alcoholic beverages.  The prohibited involvement is interpreted broadly to include direct or indirect ownership, employment, or agency relationships of all types.  (History: 2-15-112, 15-1-201, MCA; IMP, 2-2-101, 2-2-104, 2-2-121, 2-15-112, 15-1-201, 15‑1-202, MCA; NEW, 1999 MAR p. 2576, Eff. 11/5/99.)

42.2.804  EXAMPLES OF SITUATIONS WHERE DISCLOSURE OF AN ETHICAL ISSUE IS REQUIRED  (1)  The following are examples of situations where the employee is required to make full, complete and timely disclosure:


(a)  A tax auditor employed by the department prepares federal and state income tax returns for a private client on his own time.  The private client is later identified as an income tax audit candidate, and it is possible the auditor could be assigned to conduct the audit.  As soon as the auditor becomes aware of these facts he must disclose the potential conflict of interest created by his involvement with the private client's  taxes  so that  the department can take steps to avoid a conflict of interest (such as by assigning an auditor without the conflict).
(b)  The department hires an attorney whose sister is an attorney and partner in a local law firm.  The attorney's sister brings an action on behalf of a client against the department. The department employee must disclose the ethical issue as soon as it is known so that a different attorney can be assigned to work on the case.  Disclosure of the potential conflict as soon as the attorney is hired would be preferable but the disclosure needs to occur in time to prevent a clear conflict of interest.

(c)  A department employee responsible for audits of oil companies owns stock in an oil company.  The employee must disclose her ownership interest in the oil company.  If the interest is small and the outcome of an audit will have little or no direct impact on the employee, the department may determine that no actual conflict of interest exists.  However, disclosure is still required in order to allow the employee and the department to prevent a conflict of interest or appearance of conflict of interest from occurring.

(d)  An employee is a real property appraiser for property tax purposes.  The appraiser also has a private fee appraisal service.  He conducts a private fee appraisal for a certain property owner.  If the appraiser may be assigned to appraise the property owner's property as part of his duties with the department, the appraiser must disclose the ethical issue.  The employee and the department must take steps to insure that the appraiser does not do both appraisals on the same property. Disclosure is also required if the employee is in a position of reviewing a department appraisal of the property.  Disclosure may also be required if the employee has any other business relationship with a particular property, such as a sale by an employee who is a real estate agent.
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(e)  A department employee performs computer programming and analysis on her own time for a private corporation.  If the employee is aware that the corporation is actively seeking a significant contract to provide consulting services to the state or is providing services to the state, the employee must disclose this outside employment.  The outside employment may create a conflict of interest or appearance of conflict of interest.  Upon disclosure the department and employee can determine whether a conflict or appearance of conflict exists and what steps can be taken to cure any potential problems.  (History: 2-15-112, 15-1-201, MCA; IMP, Sec. 2-2-101, 2-2-104, 2-2-121, 2-15-112, 15-1-20, 15‑1-202, MCA; NEW, 1999 MAR p. 2576, Eff. 11/5/99.)

42.2.805  BEST INTERESTS OF THE STATE OF MONTANA  (1)  In consideration of their employment, employees have a duty to perform diligently and faithfully.  This includes the requirement to be faithful to the employer's objectives and goals.  An employee is expected to act in the best interests of the state of Montana as shaped and determined by the leaders of the department.  This duty clearly does not include any acts that would violate the laws, rules or clear public policies of the state.  It does include refraining from any acts that will be contrary or counter productive to the legitimate policies of the department leadership.  This responsibility to act in the best interests of the state may become an ethical issue. Employees with questions concerning the applicability of this rule should disclose these issues to their supervisor or the ethics review panel.  (History: 2-15-112, 15-1-201, MCA; IMP, 2-2-101, 2-2-104, 2-2-121, 2-15-112, 15-1-201, 15‑1-202, MCA; NEW, 1999 MAR p. 2576, Eff. 11/5/99.)

42.2.806  REVIEW OF ETHICAL ISSUES AND DEPARTMENT ACTION AFTER DISCLOSURE  (1)  The department director shall appoint a panel to review ethical issues.  The panel shall meet regularly and review requests from employees for advice concerning ethical issues, and disclosures.  The panel shall provide advice and guidance to employees concerning ethical issues, the need to disclose issues to the secretary of state and the department, actions which may be taken to avoid conflicts of interest and any other ethical problems or concerns.  The panel shall include both managers and nonmanagers.
(2)  The department shall provide training regarding these rules, the code of ethics and the requirements for compliance. In addition, the department shall make information available to assist employees in complying with these rules.

(3)  Upon disclosure of an ethical issue by an employee, the department shall take such action as appropriate to prevent an actual conflict of interest or ethical misconduct.  (History: 2-15-112, 15-1-201, MCA; IMP, 2-2-101, 2-2-104, 2-2-121, 2-2-131, 2-2-136, 2‑15‑112, 15-1-201, 15-1-202, MCA; NEW, 1999 MAR p. 2576, Eff. 11/5/99.)
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42.2.807  CONSEQUENCES FOR FAILURE TO COMPLY WITH ETHICAL STANDARDS  (1)  An employee who breaks faith with the trust given them by the public, the state and the department by violating these rules or the code of ethics shall be subject to appropriate disciplinary action.  The disciplinary action may include, but is not limited to, written warning, suspension without pay, demotion or immediate termination of employment depending on the severity of the violation.  In the case of a contractor, the disciplinary action may include immediate termination of the contract and other action as allowed by law and the terms of the contract.  (History: 2-15-112, 15-1-201, MCA; IMP, 2-2-101, 2-2-104, 2-2-121, 2-2-201, 2-15-112, 15‑1‑201, 15‑1-202, MCA; NEW, 1999 MAR p. 2576, Eff. 11/5/99.)
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