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Subchapter 3

Public Participation and Penalty and Interest


42.2.301  OPEN MEETINGS  (1)  All meetings of the department shall be open to the public subject to the provisions of 2-3-203, MCA.  (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, 2-3-203, MCA; NEW, Eff. 4/6/76.)


42.2.302  REQUESTS FOR INFORMATION  (1)  Citizens desiring information about anything mentioned in these rules or about anything concerning the department and public participation should contact the Department of Revenue, P.O. Box 5805, Helena, Montana 59604-5805 or visit the department's internet web site at www.mt.gov/revenue.  (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, Title 2, chapter 3, part 1, 15-1-201, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 3557, Eff. 12/22/00.)


42.2.303  APPOINTMENTS WITH DIRECTOR OR DIVISION ADMINISTRATORS  (1)  Any individual or group of individuals may make appointments to meet with the director or division administrators regarding any matter of concern to those individuals and under the responsibility of the department.  Such appointments may be made by contacting the Department of Revenue, P.O. Box 5805, Helena, Montana 59604-5805, telephone (406) 444-6900. (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, Title 2, chapter 3, part 1, 15-1-201, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 3557, Eff. 12/22/00.)


42.2.304  DEFINITIONS  The terms used by the department are, in great part, defined in Titles 15, 16, 39, and 72, MCA.  In addition to these statutory definitions, the following definitions apply to ARM Title 42, unless context of a particular chapter or rule provides otherwise:


(1)  "Amended return" is a return that amends the original return defined in (34).


(2)  "Ancestor" means a lineal ancestor and a collateral ancestor if related by blood.  Sections 72-11-102, 72-11-103, and 72-11-104, MCA, describe how kinship and degrees of kinship are determined.


(3)  "Annual accounting period" means the accounting period used for federal income tax purposes.


(4) "Association" means an organization of people having a common interest.

(5)  "Business activity" refers to the transactions and activity occurring in the regular course of a particular trade or business of a taxpayer.

(6)  "Business income" is income arising from transactions and activity in the regular course of the taxpayer's trade or business and includes income from tangible property if the acquisition, management, and disposition of the property constitute integral parts of the taxpayer's regular trade or business operations.  In essence, all income which arises from the conduct of trade or business operations of a taxpayer is business income.  For purposes of administration, the income of the taxpayer is business income unless clearly classifiable as nonbusiness income.
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(7)  "Calendar year" means a 12-month period beginning January 1 and ending December 31.


(8)  "Compensation" means wages, salaries, commissions, and any other form of remuneration paid to employees for personal services.  Payments made to an independent contractor or any other person not properly classifiable as an employee are excluded.  Only amounts paid directly to employees are included in the payroll factor.  Amounts considered paid directly include the value of board, rent, housing, lodging, and other benefits or services furnished to employees by the taxpayer in return for personal services; provided, that such amounts constitute income to the recipient under the federal IRC.  In the case of employees not subject to the federal IRC, e.g., those employed in foreign countries, the determination of whether such benefits or services would constitute income to the employees shall be made as though such employees were subject to the federal IRC.


(9)  "Contiguous parcels of land" means separate land acreage in the same ownership that are adjacent.

(10)  "Corporation" or "C corporation" means a corporation, limited liability company, or other entity treated as an association for federal income tax purposes.  The term does not include an S corporation or a disregarded entity.  The term includes a regulated investment company (RIC) as defined in IRC 851, a real estate investment trust (REIT) as defined in IRC 856, and a corporation that has elected to be treated as a real estate mortgage investment conduit (REMIC) as provided in IRC 860D.


(11)  "Deficiency assessment" means an amount greater than the amount disclosed on a return or report filed with the department.


(12)  "Department" means the Department of Revenue as defined in 2-15-1301, MCA.


(13)  "Dependent" means any individual listed in 15-30-113, MCA, as amended, over one-half of whose support for the calendar year in which the taxable year of the taxpayer begins was received from the taxpayer.  In determining whether or not an individual received for a given calendar year over one-half of his support from the taxpayer, there shall be taken into account the amount of support received from the taxpayer as compared to the entire amount of support the individual received from all sources, including support which the individual himself supplied.


(14)  "Descendant" means a lineal descendant and a collateral descendant related by blood.  Sections 72-11-102, 72-11-103, and 72-11-104, MCA, describe how kinship and degrees of kinship are determined.


(15)  "Discretion" means the power to do or to refrain from doing a certain thing.


(16)  "Disregarded entity" means a business entity that is disregarded as an entity separate from its owner(s) for federal income tax purposes.  The term includes a limited liability company with one owner, a qualified subchapter S subsidiary not treated as a separate corporation, and a partnership, syndicate, group, pool, joint venture, or other unincorporated organization electing under IRC 761 to be excluded from application of partnership tax rules.  A corporation is not a disregarded entity by virtue of being included in a federal consolidated return.
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(17)  "Domiciled" means having a residence in the state of Montana as stated in 1-1-215, MCA.

(18)  "Earned income" means:

(a)  wages, salaries, or professional fees, and other amounts received as compensation for personal services actually rendered; and

(b)  the amount of the taxpayer's net earnings from a trade or business which is wholly or partially subject to the federal self employment tax.

(19)  "Economic hardship" means the financial inability of the taxpayer to pay a tax when the tax is due as determined by the department through a review of various financial documents and inquiries.

(20)  "Employee" means:

(a)  Any individual who performs services for another individual or organization having the right to control the employee as to the services to be performed and as to the manner of performance.  The power to control, rather than the actual exercise of control, is the important factor. Designation of an individual as, or determination by an appropriate authority that an individual is an employee for purposes of industrial accident insurance (workers' compensation), unemployment compensation, federal Social Security, or federal withholding tax will establish that person as an employee.

(b)  All classes or grades of employees are included within the relationship of employer and employee.  Thus, superintendents, managers, other supervisory personnel, and corporate officers are employees.

(21)  "Employer" means any person or organization for whom an individual performs any service as an employee. However, if the person or organization for whom an individual performs services does not have control of the compensation payments, the term employer means the person or organization having control of the payment of such compensation.  State income tax withheld, or that should have been withheld, and will be collected from the person or organization having control of the payment of such compensation.

(a)  An employer may be an individual, corporation, limited liability company, partnership, estate, trust, association, joint venture, or other unincorporated group or entity.  The term employer also includes all religious, educational, charitable, and social organizations or societies and all governmental agencies at the federal, state, and local level, including school districts, towns, counties, and other political subdivisions.

(22)  "Final order" means an order entered by the department or a court of review which either has not been appealed on a timely basis or to which no appeal is available.


(23)  "Fiscal year" means any 12-month period ending on the last day of any month other than December.


(24)  "Household" means a family living together.

(25)  "Immediate family member" means any individual who is a lineal descendant of the taxpayer and also includes their spouse.  Stepchildren are considered lineal descendents if that relationship was created before the child's eighteenth birthday.


(26)  "Incorporated city or town" means any municipality or county area in which the government body has complied with all incorporation provisions outlined in Title 7, MCA.
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(27)  "Information return" means a pass-through entity information return described in ARM 42.9.301, 42.9.401, 42.9.501, 42.9.510, 42.9.520, 42.9.530, and 42.9.540.


(28)  "Internal Revenue Code" (IRC) means the Internal Revenue Code of 1986, as amended.


(29)  "Internal Revenue Service" (IRS), means the federal bureau of the Department of the Treasury of the United States of America with the duties set forth in 26 USCA 8022.


(30)  "Limited liability company" has the same meaning given it in the Montana Limited Liability Company Act, Title 35, chapter 8, MCA, and includes limited liability companies formed under the laws of Montana and the laws of other states and foreign countries.

(31)  "Lookback period", for purposes of the voluntary disclosure program, means the filing periods agreed upon for which returns must be filed and all taxes and statutory interest must be paid under a voluntary disclosure agreement.


(32)  "Manufacturer" means any person who produces a product for the purpose of resale.

(33)  "Montana source income" is defined in 15-30-101, MCA, and the statute should be consulted to determine whether particular income is "Montana source income" obligating a nonresident to file a Montana individual income tax return, and a pass-through entity to file a Montana information return.  In general, all income from work performed in the state, real or personal property located in the state, and business conducted in the state is Montana source income.  Gain realized from transfer of real or personal property located in the state remains Montana source income notwithstanding that recognition of the gain is deferred and regardless of the deferral mechanism.

(a)  Gain realized from an installment sale of Montana property retains its Montana source income character and must be reported as the payments are received.

(b)  Gain realized on the transfer of Montana property in a like-kind exchange retains its Montana source income character and must be reported when the gain is recognized in a subsequent taxable transaction.


(34)  "Nonbusiness income" means all income other than business income.

(35)  "Noncontiguous parcels of land" means land acreage in the same ownership that meets one of the two following standards:

(a)  acreages that do not touch, but are each an integral part of the operation of a bona fide agricultural operation; or

(b)  acreages that would meet the definition of contiguous contained in (9) were the acreages not separated by one or more of the following features only:

(i)  roads and highways;

(ii)  navigable rivers and streams;

(iii)  local taxing authority boundaries;

(iv)  railroad lines; or

(v)  federal or state land that is leased from the federal or state government by a taxpayer whose land ownership is contiguous to the federal or state land.


(36)  "Neglect" means the failure to exercise ordinary business care and prudence.
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(37)  "Nonresident" means any individual, estate, trust, partnership, or other organization, excluding corporations, not a resident of Montana.


(38)  "Original return" means the return required to be filed on or before the due date.

(39)  "Ownership interest" means the involvement in the business operated by someone who owns some or all of the assets of the business, shares in the financial risks, is entitled to any portion of the profits, or any portion of the liabilities and losses of the business. Ownership interest includes the right to control the location or ownership of a business.  Examples of ownership interests include the authority to participate in such business decisions as sale of the business, relocation of the business, change or creation of any financial arrangements for loan repayment or funding sources, or any other responsibilities regarding the management of the business. This definition applies to an ownership interest for purposes of rules contained in the ARM Title 42, unless otherwise specified by law.

(40)  "Paid" and "received" are construed in the context of an acceptable accounting method used to compute taxable income.

(41)  "Partnership" means any partnership, including a general partnership, a limited partnership, a limited liability partnership, a professional partnership, or any other entity, treated as a partnership for federal income tax purposes.  The term includes an unincorporated entity that has elected to be treated as a real estate mortgage investment conduit (REMIC) as provided in IRC 860D.

(42)  "Pass-through entity" means a partnership, an S corporation, and a disregarded entity.


(43)  "Pass-through entity information return" means the same as (27).

(44)  "Payee" means a person to whom or to whose order a bill, note, check, or money order is made payable.


(45) "Person" means an individual, estate, trust, receiver, firm, partnership, corporation, cooperative association, limited liability company, joint venture, syndicate, or other business entity, however formed.


(a)  A person may not include:


(i)  federal government entities or their subdivisions; or


(ii)  enrolled Native American entities, including tribal offices or businesses owned by the tribe and operating on the tribal reservation.


(46)  "Qualified entity", for purposes of the voluntary disclosure program, is a corporation, trust, limited liability company, or partnership that meets the conditions in ARM 42.4.310(2).

(47)  "Qualified individual", for purposes of the voluntary disclosure program, is an individual who meets the conditions in ARM 42.4.310(2), or is a beneficiary of a trust that meets the conditions in ARM 42.4.310(2).

(48)  "Qualified partner", for purposes of the voluntary disclosure program, is an individual or entity who is treated as a partner of a qualified entity for federal income tax purposes and who themselves meets the conditions of ARM 42.4.310(2).


(49)  "Qualified shareholder", for purposes of the voluntary disclosure program, is a shareholder in an S corporation that is a qualified entity as defined in (46), and who themselves meets the conditions of ARM 42.4.310(2).
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(50)  "Quarter" means quarters that end:


(a)  March 31;


(b)  June 30;


(c)  September 30; and


(d)  December 31.


(51)  "Reasonable cause" means the customer exercised ordinary business care and prudence and was nevertheless unable to file the return or pay the tax within the prescribed time.


(52)  "Reasonable time" means within five years or the normal statute of limitations, whichever is later.


(53)  "Residence" means the same as (17).


(54)  "Resident" means natural persons and includes, for the purpose of determining liability to the tax imposed by the state, any person domiciled in the state of Montana and any other person who maintains a permanent place of abode within the state even though temporarily absent from the state and who has not established a residence elsewhere.

(55)  "Retail business" means individuals, firms, fiduciaries, partnerships, corporations, trusts, organizations, or associations engaged in the business of selling products to the consumer.


(56)  "S corporation" means an incorporated entity for which a valid federal S corporation election is in effect.  "S corporation" and "subchapter S corporation" are synonymous.  The term "small business corporation" is also synonymous with "S corporation," except that certain S corporations are allowed to continue to file Montana corporation license tax returns as provided in 15-30-1101, MCA. 


(57)  "Settlement" means a compromise, agreement, or arrangement between parties which, in consideration of mutual concessions, terminates a dispute. 


(58)  "Situs" means location.


(59)  "Statement of Account" means the first notice provided to the taxpayer that a debt is owing to the state of Montana.


(60)  "Support" includes food, shelter, clothing, medical and dental care, education, and the like.  Generally, the amount of an item of support will be the amount of expense incurred by the one furnishing such item.  However, if the item of support furnished is in the form of property or lodging, it will be necessary to measure the amount of such item in terms of its fair market value.


(61)  "Taxable year," as stated in section 441(b) of the IRC, means:


(a)  the taxpayer's annual accounting period, if it is a calendar year or a fiscal year;


(b)  the calendar year if the taxpayer does not keep books or does not have an annual accounting period that qualifies as a fiscal year; or


(c)  the period for which the return is made, if a return is made for a period of less than 12 months, the so-called "short period" defined under section 443 of the IRC.  Generally, a taxable year cannot cover more than 12 calendar months.


(62)  "Taxpayer" means any person or fiduciary, resident or nonresident, subject to a tax imposed by the laws of Montana.  Taxpayer includes any corporation, partnership, firm, association, or person acting as a business entity.
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(63)  "Write-off of collection" means removal of an assessment from active department enforcement and monitoring procedures, and does not mean a tax assessment is forgiven.  (History: 15-1-201, 15-30-305, 15-31-501, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, 15-1-102, 15-1-206, 15-1-601, 15-30-101, 15-30-105, 15-30-131, 15-30-142, 15-30-1101, 15-30-1102, 15-30-1111, 15-30-1112, 15-30-1113, 15-30-1121, 15-31-101, 15-31-111, Title 15, chapter 31, part 3, MCA; NEW, 2000 MAR p. 3557, Eff. 12/22/00; AMD, 2002 MAR p. 3708, Eff. 12/27/02; AMD, 2006 MAR p. 85, Eff. 1/13/06; AMD, 2006 MAR p. 340, Eff. 2/10/06; AMD, 2008 MAR p. 340, Eff. 2/15/08.)


42.2.305  AVAILABILITY AND RETENTION OF TAXPAYER RECORDS

(1)  Unless otherwise provided by law, all taxpayers who are required to maintain records shall make such records available to the department during normal business hours.  In this regard, the department, or its duly authorized agents, may enter any office or other area where the provider maintains business records to examine the records and other supporting data from which the tax returns were prepared.  These audits may be conducted at the same time as audits are conducted for other state taxes.

(2)  Records and other supporting data used to prepare the tax returns must be maintained for a period of five years from the due date of the return or five years from the date of payment, whichever is later.  (History: 10-4-203, 10-4-212, 15-1-201, 15-53-155, 16-10-104, 16-11-103, MCA; IMP, 10-4-203, 10-4-207, 10-4-212, 15-53-150, 16-11-118, 16-11-202, 16-11-203, MCA; NEW, 2000 MAR p. 3557, Eff. 12/22/00.)
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42.2.306  PENALTY AND INTEREST  (1)  Unless otherwise provided by law, for all taxes, fees and other assessments imposed under Titles 15 and 16, MCA, and administered by the department, penalty and interest attaches as outlined in 15-1-216, MCA.

(2)  Exclusions to this rule are provided in 15-1-216, MCA.

(3)  Interest on all outstanding individual income taxes after December 31, 2007, shall accrue at the rate of 8% per annum calculated daily.  The rate applies to all outstanding taxes regardless of the tax year or when the return was filed.  The rate does not affect any interest accrued prior to December 31, 2007.  Examples of how this rule affects the calculation of interest are as follows:


(a)  Taxpayer A timely filed a return for the 2005 tax year but has not paid their liability.  From the original due date of April 15, 2006, until December 31, 2006, interest is assessed at 12% per annum.  From January 1, 2007, until December 31, 2007, interest is assessed at 8% per annum.  From January 1, 2008, until December 31, 2008, interest is assessed at 8% per annum.


(b)  Taxpayer B files a return for the 2004 tax year on March 15, 2008, and pays the tax at that time.  From the original due date of April 15, 2005, until December 31, 2006, interest is assessed at 12% per annum.  From January 1, 2007, until December 31, 2007, interest is assessed at 8% per annum.  From January 1, 2008, until March 15, 2008, interest is assessed at 8% per annum.


(c)  Taxpayer C files a return for the 2005 tax year on October 15, 2006, and pays the tax and interest at a rate of 12% at that time.  On June 7, 2008, the taxpayer files an amendment to the 2005 tax year to report an increase in tax resulting from a federal revenue agent's report.  Interest on the increased liability is computed as follows:  From the original due date of April 15, 2006, until December 31, 2006, interest is assessed at 12% per annum.  From January 1, 2007, until December 31, 2007, interest is assessed at 8% per annum.  From January 1, 2008, until December 31, 2008, interest is assessed at 8% per annum.


(4)  For purposes of determining interest on the underpayment of estimates provided in 15-30-241, MCA, the rate in effect on the original due date of the tax return shall be used.  For example, a return for the 2007 tax year is due April 15, 2008, so the rate that became effective January 1, 2008, shall be used to compute interest on the underpayment of estimates.  (History: 15-1-201, 15-1-216, 16-10-104, 16-11-103, 39-51-301, MCA; IMP, 15-1-206, 15-1-207, 15-1-216, 15-1-701, 15-1-708, 16-1-409, 16-1-411, 16-11-143, MCA; NEW, 2000 MAR p. 3557, Eff. 12/22/00; AMD, 2006 MAR p. 85, Eff. 1/13/06; AMD, 2008 MAR p. 340, Eff. 2/15/08.)

42.2.307  ACCOUNTING METHODS  (1)  The taxpayer's method of accounting must be the method of accounting for federal income tax purposes.  If the taxpayer's accounting method is changed for federal income tax purposes, the accounting method for Montana income tax purposes is automatically changed to reflect the same method.


(2)  Acceptable accounting methods include the cash basis, accrual method, a hybrid of the cash and accrual methods, or any other method permitted under section 446 of the IRC.  (History: 15-30-305, MCA; IMP, 15-30-101, MCA; Eff. 12/31/72; AMD and TRANS, from ARM 42.15.211, 2004 MAR p. 1965, Eff. 8/20/04.)
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42.2.308  NONRESIDENT CALCULATION OF MONTANA SOURCE INCOME REALIZED AND RECOGNIZED WHEN MONTANA PROPERTY IS RELINQUISHED AS PART OF A SECTION 1031 EXCHANGE  (1)  Gain realized on the transfer of Montana real or tangible personal property retains its Montana source income character and must be reported if and when the gain is recognized for federal income tax purposes.


(2)  When the Montana property is relinquished in a section 1031 exchange for like-kind property, the gain realized as shown on the taxpayer's U.S. Treasury Form 8824 is generally the amount of Montana source income.  If, however, the Montana property was itself acquired in a prior like-kind exchange as replacement property for property located outside the state, Montana source income does not include the gain attributable to the out-of-state property that has been deferred from the prior exchange as shown on the taxpayer's U.S. Treasury Form 8824 for that exchange.  The following examples illustrate how the Montana source income may be calculated in different situations:


(a)  Example 1 - A nonresident relinquishes unimproved Montana land with a fair market value of $100,000 and an adjusted tax basis of $10,000 in exchange for Wyoming property with a fair market value of $90,000 and $10,000 cash, and incurs exchange expenses of $2,000.  The $88,000 realized gain reported on the taxpayer's Form 8824 is Montana source income, of which $8,000 is recognized and reportable in the year of sale and $80,000 is deferred and must be reported if and when the gain is recognized for federal income tax purposes:

	Form 8824 filed with respect to Montana property relinquished

	15
	Cash received, FMV of other property received, plus net liabilities assumed by other party, reduced (but not below zero) by any exchange expenses
	8,000

	16
	FMV of like-kind property you received
	90,000

	17
	Add lines 15 and 16
	98,000

	18
	Adjusted basis of like-kind property you gave up, net amounts paid to other party, plus any exchange expenses not used on line 15
	10,000

	19
	Realized gain (or loss).  Subtract line 18 from line 17
	88,000

	20
	Enter the smaller of line 15 or line 19, but not less than zero
	8,000

	21
	Ordinary income under recapture rules
	0

	22
	Subtract line 21 from line 20.  If zero or less, enter -0-.  If more than zero, enter here and on Schedule D or Form 4797, unless the installment method applies
	8,000

	23
	Recognized gain.  Add lines 21 and 22
	8,000

	24
	Deferred gain (or loss).  Subtract line 23 from line 19
	80,000

	25
	Basis of like-kind property received.  Subtract line 15 from the sum of lines 18 and 23
	10,000
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(b)  Example 2 - Same facts as in (2)(a) except the Montana property included improvements with a fair market value of $12,000 and $1,000 is reportable as ordinary income under the recapture rules because of depreciation deductions taken with respect to those improvements.  The result is the same as the result in (2)(a), except that $1,000 of the $8,000 Montana source income recognized and reportable in the year of sale is ordinary income.

	Form 8824 filed with respect to Montana property relinquished

	15
	Cash received, FMV of other property received, plus net liabilities assumed by other party, reduced (but not below zero) by any exchange expenses
	8,000

	16
	FMV of like-kind property you received
	90,000

	17
	Add lines 15 and 16
	98,000

	18
	Adjusted basis of like-kind property you gave up, net amounts paid to other party, plus any exchange expenses not used on line 15
	10,000

	19
	Realized gain (or loss).  Subtract line 18 from line 17
	88,000

	20
	Enter the smaller of line 15 or line 19, but not less than zero
	8,000

	21
	Ordinary income under recapture rules
	1,000

	22
	Subtract line 21 from line 20.  If zero or less, enter -0-.  If more than zero, enter here and on Schedule D or Form 4797, unless the installment method applies
	7,000

	23
	Recognized gain.  Add lines 21 and 22
	8,000

	24
	Deferred gain (or loss).  Subtract line 23 from line 19
	80,000

	25
	Basis of like-kind property received.  Subtract line 15 from the sum of lines 18 and 23
	10,000



(c)  Example 3 - Same facts as in (2)(a) except the Montana property relinquished was replacement property exchanged for Oregon property in a prior like-kind exchange.  In the prior like-kind exchange, the deferred gain or loss, as shown on the nonresident's Form 8824 was $50,000.  The nonresident's Montana source income is $38,000, the $88,000 gain realized shown on the Form 8824 filed with respect to relinquishment of the Montana property, less the $50,000 deferred gain as reported on the Form 8824 filed with respect to relinquishment of the Oregon property.  Of the $38,000 Montana source income realized, the $8,000 recognized for federal income tax purposes in the year of sale is currently reportable and $30,000 is deferred and must be reported if and when the gain is recognized for federal income tax purposes.
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	Form 8824 filed with respect to Oregon property relinquished

	24
	Deferred gain (or loss).  Subtract line 23 from line 19
	50,000


	Form 8824 filed with respect to Montana property relinquished

	15
	Cash received, FMV of other property received, plus net liabilities assumed by other party, reduced (but not below zero) by any exchange expenses
	8,000

	16
	FMV of like-kind property you received
	90,000

	17
	Add lines 15 and 16
	98,000

	18
	Adjusted basis of like-kind property you gave up, net amounts paid to other party, plus any exchange expenses not used on line 15
	10,000

	19
	Realized gain (or loss).  Subtract line 18 from line 17
	88,000

	20
	Enter the smaller of line 15 or line 19, but not less than zero
	8,000

	21
	Ordinary income under recapture rules
	0

	22
	Subtract line 21 from line 20.  If zero or less, enter -0-.  If more than zero, enter here and on Schedule D or Form 4797, unless the installment method applies
	8,000

	23
	Recognized gain.  Add lines 21 and 22
	8,000

	24
	Deferred gain (or loss).  Subtract line 23 from line 19
	80,000

	25
	Basis of like-kind property received.  Subtract line 15 from the sum of lines 18 and 23
	10,000



(3)  The nonresident must report the deferred Montana source income realized on the relinquishment of the Montana property if and when the gain is recognized for federal income tax purposes.  The amount of Montana source income recognized will never exceed the gain recognized for federal income tax purposes.  The following examples illustrate how the Montana source income may be calculated in different situations:


(a)  Example 1 - Same facts as in (2)(a).  In a later tax year the Wyoming replacement property is sold for $150,000, the taxpayer reporting taxable gain of $140,000 on their federal income tax return.  The nonresident's $80,000 of Montana source income realized on the Montana property exchange that was deferred has been recognized for federal income tax purposes and must be reported as Montana source income when the nonresident files the Montana individual income tax return required in 15-30-105, MCA.


(b)  Example 2 - Same facts as in (3)(a), except the Wyoming replacement property is sold for $60,000 and $50,000 of taxable gain is reported on the taxpayer's federal income tax return.  While $80,000 of Montana source income was realized but deferred on relinquishment of the Montana property, only $50,000 was recognized for federal income tax purposes.  The nonresident must report the $50,000 of Montana source income recognized when the nonresident files the Montana individual income tax return required in 15-30-105, MCA.
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(c)  Example 3 - Same facts as in (3)(a), except improvements with a cost of $75,000 are erected on the Wyoming property and depreciation deductions of $15,000 are claimed with respect to those improvements before the improved Wyoming property is sold for $150,000.  On the date of sale the fair market value of the improvements, which have an adjusted basis of $60,000, is $70,000, and the fair market value of the Wyoming property acquired in the exchange, which has an adjusted basis of $10,000, is $80,000.  Of the $80,000 of deferred Montana source income realized on relinquishment of the Montana property, $70,000 has been recognized for federal income tax purposes and must be reported when the nonresident files the Montana individual income tax required in 15-30-105, MCA.


(d)  Example 4 - Same facts as in (2)(c).  The Wyoming replacement property is sold for $150,000.  The $30,000 deferred Montana source income realized on relinquishment of the Montana property has been recognized for federal income tax purposes and must be reported when the nonresident files the Montana individual income tax return required in 15-30-105, MCA.  (History: 15-1-201, 15-30-305, MCA; IMP, 15-30-101, 15-30-103, 15-30-105, 15-30-131, 15-30-132, 15-30-1102, 15-30-1111, 15-30-1112, MCA; NEW, 2006 MAR p. 921, Eff. 4/7/06.)
42.2.309  VOLUNTARY DISCLOSURE  (REPEALED)  (History: 15-1-201, 15-1-211, 15-30-305, MCA; IMP, 15-1-206, 15-30-101, 15-30-105, 15-30-142, 15-30-304, MCA; NEW, 2006 MAR p. 921, Eff. 4/7/06; REP, 2008 MAR p. 340, Eff. 2/15/08.)


42.2.310  VOLUNTARY DISCLOSURE PROGRAM FOR NONFILING TAXPAYERS  (1)  The voluntary disclosure program allows qualified entities and individuals, and qualified shareholders, and partners of qualified pass-through entities to disclose their tax liabilities voluntarily and settle their tax obligations in a voluntary disclosure agreement.  Affected taxpayers may contact the department directly as provided for in (3) or use the services of the Multistate Tax Commission's National Nexus Program.  The department encourages those qualified entities, qualified shareholders, and qualified partners with a need to come into compliance with multiple states or other jurisdictions to use the services of the National Nexus Program to resolve their compliance issues.  The National Nexus Program provides a single point of contact and substantially uniform procedures.  Information regarding the National Nexus Program can be found at www.mtc.gov.

(a)  If a taxpayer contacts the department directly, the department will not enter into a voluntary disclosure agreement on terms more favorable than the terms the taxpayer would have entered into through the services of the National Nexus Program.
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(2)  To qualify for a voluntary disclosure agreement with the department, a qualified entity, qualified shareholder, qualified partner, or qualified individual must meet all of the following criteria:

(a)  have not filed a return for the tax type covered by the agreement within the last five years;

(b)  have had no previous contact by the department or its agencies, including the Multistate Tax Commission, regarding a tax covered by the agreement, including but not limited to, notification of audit, review, assessment, request for information, letter from the department following a foreign company's registration with the Montana Secretary of State, or a letter from the department following a domestic company's formation by filing documents with the Montana Secretary of State;
(c)  voluntarily come forward and make an application for a voluntary disclosure agreement that contains the information required by (3);

(d)  agree to file returns specified in the agreement and pay all the taxes and statutory interest for the entire lookback period within the time period and manner specified in the agreement without further action by the department;

(e)  agree to register with the Secretary of State (if a business entity), file returns, and pay all taxes for periods after the lookback period without further action by the department; and
(f)  have not been a party to any criminal investigation or pending civil or criminal litigation for nonpayment, delinquency, or fraud in relation to any tax due.

(3)  To request a voluntary disclosure agreement, a qualified entity, qualified shareholder, qualified partner and/or representatives or qualified individual must submit a written request to the department including the following information:

(a)  if an entity:

(i)  a full and accurate statement of the entity's activities for five immediately preceding filing periods;

(ii)  a full and accurate statement of the entity's activities in Montana for five immediately preceding filing periods; and

(iii)  the number of years the entity has been doing business in Montana;

(b)  if an individual:

(i)  a full and accurate statement of the individual's activities in Montana for five immediately preceding filing periods;
(ii)  the addresses at which the individual has resided for the five immediately preceding filing periods; and

(iii)  the number of years the individual maintained a place of abode in Montana;

(c)  the type of tax or taxes for which they are requesting voluntary disclosure;

(d)  an explanation for the failure to register with the Secretary of State, if an entity;

(e)  an explanation of the failure to file Montana returns and pay taxes;

(f)  proposed voluntary disclosure agreement terms; and

(g)  an estimate of the tax liability for the lookback period.

(4)  A qualified entity or individual may preserve confidentiality by not revealing its name or any information that could readily identify the company or individual during the voluntary disclosure process until the agreement is finalized.
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(5)  The voluntary disclosure agreement is voidable by the department if the qualified entity, shareholder, partner, or individual:
(a)  misrepresents material facts relevant to the agreement;

(b)  fails to file returns or pay taxes and statutory interest for the lookback period within the time specified in the agreement;

(c)  reneges on an installment payment arrangement; or

(d)  fails to continue to comply with Montana tax law.  (History: 15-1-201, 15-30-305, 15-31-501, MCA; IMP, 15-1-206, 15-30-101, 15-30-142, 15-31-101, 15-31-111, MCA; NEW, 2008 MAR p. 340, Eff. 2/15/08.)

42.2.311  PUBLIC PARTICIPATION  (1)  Public participation is encouraged and assisted to the fullest extent practicable. Participation must be consistent with other requirements of state law and the rights and requirements of personal privacy. The major objectives of such participation include:


(a)  greater responsiveness of governmental actions to public concerns and priorities; and


(b)  improved public understanding of official programs and actions.


(2)  Prior to the adoption, amendment, or repeal of a rule or policy or the granting or denying of certain licenses, the department shall, where the decision is of significant public interest, give adequate notice and opportunity to participate in the decision-making process.  (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, Title 2, chapter 3, part 1, 15-1-201, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 3557, Eff. 12/22/00.)


42.2.312  ACTIONS CONSIDERED TO BE OF SIGNIFICANT PUBLIC INTEREST  (1)  The following will be considered action of significant public interest to require notice and opportunity for public participation in the decision-making process:


(a)  the adoption, amendment, or repeal of any regulation, standard, or statement of general applicability that implements, interprets, or prescribes law or policy, or practice requirements of the department; or


(b)  the granting or denying of a license for which a hearing is required under provisions of Montana law.


(2)  In all other cases, whether or not the decision is one of significant public interest will be determined by the person within the department who is proposing the decision according to the following considerations:


(a)  whether the decision regards a matter which is controversial;


(b)  the number of persons who will be affected by the decision;


(c)  the fiscal impact the decision will have; or

(d)  the department has witnessed a high level of citizen interest.  (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, Title 2, chapter 3, part 1, 15-1-201, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 3557, Eff. 12/22/00.)
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42.2.313  NOTICE AND MEANS FOR PUBLIC PARTICIPATION  (1)  If it is determined that significant public interest is involved, one or more of the following steps, as applicable, shall be taken to assist public participation in the decision-making process:


(a)  a proceeding or hearing is held in compliance with the provisions of Montana Administrative Procedure Act, Title 2, chapter 4, MCA;


(b)  a public hearing, after appropriate notice is given, is held pursuant to any other provision of state law or a local ordinance or regulation;


(c)  a news release, legal advertisement, or other method of publication will be given to news media within the area to be affected which shall include the name of a person within the department most familiar with the proposed action, that person's address, and a telephone number where interested persons may submit their data, views, or arguments, orally or in written form, concerning the proposed action.  (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, Title 2, chapter 3, part 1, 15-1-201, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 3557, Eff. 12/22/00.)


Rules 42.2.314 through 42.2.319 reserved

42.2.320  INTEGRATED REVENUE INFORMATION SYSTEM (IRIS) ADMINISTRATIVE FEE  (REPEALED)  (History: 15-1-141, MCA; IMP, 15-1-141, 17-5-2001, MCA; NEW, 2003 MAR p. 1885, Eff. 8/29/03; REP, 2008 MAR p. 340, Eff. 2/15/08.)


42.2.321  DEPARTMENT PROGRAMS RELATED TO PUBLIC PARTICIPATION  (1)  The department shall develop procedures that outline the elements stated in ARM 42.2.322 through 42.2.325.  The exact mechanism and extent of activity may vary in relation to available resources, public response, and the nature of issues involved.  (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, Title 2, chapter 3, part 1, 15-1-201, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 3557, Eff. 12/22/00; AMD, 2008 MAR p. 340, Eff. 2/15/08.)
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42.2.322  INFORMATIONAL MATERIALS  (1)  To assist the public in participating in the department's decision-making process, the department shall provide continuing policy, program, and technical information at the earliest practicable times and at places easily accessible to interested or affected persons and organizations.  News releases and other publications may be used for this purpose as well as informational discussions and meetings with interested citizens' groups.  Special effort shall be made to summarize complex technical materials for public and media use.  (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, Title 2, chapter 3, part 1, 15-1-201, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 3557, Eff. 12/22/00.)


42.2.323  PUBLIC ASSISTANCE  (1)  The department shall develop procedures for providing technical and informational assistance to concerned groups and individuals.  (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, Title 2, chapter 3, part 1, 15-1-201, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 3557, Eff. 12/22/00.)


42.2.324  NOTIFICATION OF INTERESTED PERSONS  (1)  The department shall maintain lists of interested persons and organizations who request information such as the information listed in ARM 42.2.322.  This shall be in addition to the lists required by the Montana Administrative Procedure Act.


(2)  Additionally, the department shall notify interested persons of public hearings or other decision-making proceedings prior to the decision-making and, wherever possible, shall supplement this notification with informal notice to all interested persons or groups having requested advance notice.  (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, Title 2, chapter 3, part 1, 15-1-201, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 3557, Eff. 12/22/00.)


42.2.325  ACCESS TO INFORMATION  (1)  The department files, other than those files required by law to be closed, are open to public inspection in accordance with established department policy.  These files are located at various department offices in Montana.  Copies of specific documents are available in accordance with department policy entitled, "Agency Documents - Access and Photocopying," 2.1.4, dated January 15, 1999.  (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, Title 2, chapter 3, part 1, 2-6-102, 2-6-110, 2-6-202, 15-1-521, MCA; NEW, Eff. 4/6/76; AMD, 2000 MAR p. 3557, Eff. 12/22/00.)


42.2.326  RULEMAKING  (REPEALED)  (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, Title 2, chapter 3, part 1, MCA; NEW, Eff. 4/6/76; REP, 2006 MAR p. 85, Eff. 1/13/06.)


42.2.327  OTHER MEASURES  (REPEALED)  (History: 15-1-201, 16-1-303, 16-10-104, 16-11-103, MCA; IMP, Title 2, chapter 3, part 1, MCA; NEW, Eff. 4/6/76; REP, 2006 MAR p. 85, Eff. 1/13/06.)
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