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Subchapter 12

New Industrial Property

42.19.1201  TREATMENT OF AGRICULTURAL PROCESSING  (1)  Section 15-6-135, MCA, precludes property used in the production of agricultural commodities from being eligible as new industry property.

(2)  Agricultural processing property is eligible for treatment as new industrial property.  (History: 15-1-201, MCA; IMP, 15-6-135, MCA; NEW, 1980 MAR p. 1088, Eff. 3/28/80; AMD, 1992 MAR p. 2559, Eff. 11/26/92.)

42.19.1202  TREATMENT OF PROPERTY NOT USED AS PART OF THE NEW INDUSTRY  (1)  In order to qualify as new industrial property, the property in question must be used by the new firm in a qualifying activity at all times during the three-year exemption period.  Land held for future use or for nonindustrial use is excluded from classification as new industrial property. Only property used directly in the qualifying activity may qualify.  Property used in a supplementary fashion, such as a housing development in conjunction with an industrial plant, does not qualify.

(2)  Raw materials, in-process, and finished product "business inventories" are not considered new industrial property and are exempt from property taxation under 15-6-202, MCA.  Similarly, all materials, supplies, and merchandise held for sale or used by a new industrial plant are not considered to be new industrial property.  (History: 15-1-201, MCA; IMP, 15-6-135, 15-6-192, 15-24-1401, 15-24-1402, MCA; NEW, 1980 MAR p. 1088, Eff. 3/28/80; AMD, 1991 MAR p. 2638, Eff. 12/27/91; AMD, 1992 MAR p. 2559, Eff. 11/26/92; AMD, 2004 MAR p. 490, Eff. 2/27/04.)

42.19.1203  TREATMENT OF AIR AND WATER POLLUTION CONTROL EQUIPMENT  (1)  Air and water pollution control plant property and equipment, as defined in 15-6-135, MCA, is not considered to be new industrial property but is already treated as taxable class five property under the provisions of 15-6-135, MCA.

(2)  In order to receive taxable class five classification under 15-6-135, MCA, a new industry installing pollution control plant property and equipment must apply to and receive pollution control certification from the Department of Environmental Quality.

(3)  To be eligible to receive pollution control status for the current tax year, the application must be received by the Department of Environmental Quality on or before January 1 of that year.  (History: 15-1-201, MCA; IMP, 15-6-135, MCA; NEW, 1980 MAR p. 1088, Eff. 3/28/80; AMD, 1992 MAR p. 2559, Eff. 11/26/92; AMD, 1996 MAR p. 3220, Eff. 12/20/96; AMD, 1997 MAR p. 2297, Eff. 12/16/97.)
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42.19.1204  TREATMENT OF MOTOR VEHICLES  (1) Motor vehicles licensed for highway use are not considered to be new industrial property.  The department will consider application for a motor vehicle to be classified as new industrial property if the vehicle is not licensed for highway use and is used as an integral part of the industrial operation.  (History: 15-1-201, MCA; IMP, 15-6-135, MCA; NEW, 1980 MAR p. 1088, Eff. 3/28/80.)

42.19.1205  DEFINITIONS  The following definitions apply to this subchapter:

(1)  "Value added" means an increase in the worth of the product being produced and not merely an increase in existing production. The tax incentive is limited to manufacturing machinery and equipment involved in the value added process. If the department determines that manufacturing machinery and equipment qualifies for the tax incentive, the application must still be approved by the governing body of the local taxing jurisdiction.  (History: 15-24-2405, MCA; IMP, 15-24-2403, 15-24-2404, MCA; NEW, 2006 MAR p. 3102, Eff. 12/22/06.)

Rules 42.19.1206 through 42.19.1210 reserved


42.19.1211  PERIOD OF CLASSIFICATION AS NEW INDUSTRIAL PROPERTY  (1)  The taxable classification of all qualifying new industry property becomes effective beginning on the first assessment date falling on or after the initial commencement date of operations.


(2)  The new industry property taxable classification runs for a three consecutive year period after commencement of operations.  This period runs to its expiration date uninterrupted by additions of property to the new industry endeavor, expansion of operations, changes of operations (other than changes that would disqualify the new industry endeavor from classification as new industry property) or cessation or curtailment of operations.


(3)  Prior to and after the three-year period of classification as new industry property, the property in question is taxable as other similar property.


(4)  For all property other than migratory personal property, the taxable year is considered to be the calendar year.  Assessment date within any given calendar year is January 1.


(5)  Migratory personal property that enters Montana after the regular assessment date and comes to rest and becomes a part of the general property within any county of the state, has an assessment date falling on the date the property originally came into the state.  This property shall be taxed from the time it enters the state until the end of the year.  For purposes of assessment year proration on this migratory personal property, any part of a month is considered a month of residency.  (History: 15-1-201, MCA; IMP, 15-6-135, 15-6-192, MCA; NEW, 1980 MAR p. 1088, Eff. 3/28/80; AMD, 1991 MAR p. 2638, Eff. 12/27/91; AMD, 1992 MAR p. 2559, Eff. 11/26/92; AMD, 2004 MAR p. 490, Eff. 2/27/04.)
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42.19.1212  COMMENCEMENT OF OPERATIONS  (1)  The date of commencement of operations is the date when the new industry endeavor begins to function for its designed purpose as an organized production unit.  Production at a limited level or scale constitutes production.


(2)  Initial test batch runs for machinery adjustment purposes are considered part of the initial cost of installing the machinery in the production process and does not constitute production.  (History: 15-1-201, MCA; IMP, 15-6-135, 15-6-192, MCA; NEW, 1980 MAR p. 1088, Eff. 3/28/80; AMD, 1991 MAR p. 2638, Eff. 12/27/91; AMD, 1992 MAR p. 2559, Eff. 11/26/92; AMD, 2004 MAR p. 490, Eff. 2/27/04.)


42.19.1213  CHANGES IN OPERATIONS  (1)  As a new industry adds to its plant and properties during the three-year period provided for in 15-6-135, MCA, the additional property, if it otherwise qualifies, is also classified as new industry property for the remainder of the period.


(2)  Classification as new industry property ceases upon sale; transfer; change of possession; or other change in ownership, possession, or control of such property, unless prior to such action, application is made by the transferee for continuation as new industry property and the application is granted by the department.  The loss of classification as new industry property does not apply to transactions such as the mortgaging of the property or otherwise using the property as security when there is no change in ownership or possession.


(3)  If a qualified new industry ceases to operate as a new industry under the provisions of 15-6-135, MCA, the classification as new industry property terminates.


(4)  If a qualified new industry ceases to operate, either temporarily or permanently, the three-year period continues until its normal expiration date, regardless of subsequent commencement of new operations.  Once a date is established it cannot be modified.  Following cessation of operation, an application for classification as new industrial property may not be granted unless the new operation is substantially different from the former operation.  (History: 15-1-201, MCA; IMP, 15-6-135, 15-6-192, MCA; NEW, 1980 MAR p. 1088, Eff. 3/28/80; AMD, 1991 MAR p. 2638, Eff. 12/27/91; AMD, 2004 MAR p. 490, Eff. 2/27/04; AMD, 2006 MAR p. 3102, Eff. 12/22/06.)


Rules 42.19.1214 through 42.19.1219 reserved


42.19.1220  TAX INCENTIVE FOR NEW AND EXPANDING INDUSTRY  (TRANSFERRED)  (History: 15-1-201, MCA; IMP, 15-24-1401, 15-24-1402, MCA; NEW, 1988 MAR p. 742, Eff. 4/14/88; TRANS, to ARM 42.19.1235, 1991 MAR p. 2638, Eff. 12/27/91.)
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42.19.1221  OPINION LETTERS  (1)  Upon written request and prior to formal application under ARM 42.19.1222, the department will consider the status of a proposed operation with respect to treatment as new industry property.  The department after review of the potential applicants written submission issues an opinion letter as to classification of the property in question.

(2)  This opinion is based solely on the written material submitted for review and is subject to revision upon review of the formal application.  (History: 15-1-201, MCA; IMP, 15-6-135, 15-6-192, MCA; NEW, 1980 MAR p. 1088, Eff. 3/28/80; AMD, 1991 MAR p. 2638, Eff. 12/27/91; AMD, 1992 MAR p. 2559, Eff. 11/26/92; AMD, 2004 MAR p. 490, Eff. 2/27/04.)

42.19.1222  APPLICATION FOR SPECIAL CLASSIFICATION  (1)  A person or business desiring to have property classified as new industry property shall make written application for such classification to the department on or before January 1 of the year for which the classification is sought.  The application is to contain a clear and concise statement of the facts that entitle the applicant's property to receive classification as new industrial property.

(2)  The application shall contain as a minimum the following information:

(a)  the exact name of each applicant;

(b)  the date of incorporation, organization, or formation of the applicant and the name of the state or other jurisdiction under the laws of which the applicant was incorporated, organized, or formed unless the applicants are individuals, and if the applicants are individuals then the current address of each such individual;

(c)  if a foreign corporation, the date upon which qualified with the Secretary of State of Montana;

(d)  the principal place of business and principal business address of the applicant and the principal place of business and business address of the contemplated new industry endeavor;

(e)  the name of each county in which the new industry is located or to be located;

(f)  a complete list of all properties (perspective properties) of the applicant within the state of Montana for which application is made, giving the legal description of all real property and describing with certainty the personal property and the location thereof, including the original cost and date of acquisition of personal property;

(g)  a detailed description of the industrial activities or operation contemplated by the applicant;

(h)  a complete list of the officers, directors, trustees, stockholders, investors, partners, managers, or others having control of, investment in, or substantial interests in the new industrial endeavor, together with the current address of each such person, firm, or corporation;

(i)  the name and address of each person, firm, or corporation from which the applicant has or intends to acquire property for use in its qualifying operation and for which application is made or for which the application if granted will afford classification as new industry property;
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(j)  an exact description of the nature of the business (prospective business), economic, or industry operations or activities conducted by the applicant, related persons or business units, or any controlling officers, directors, incorporators, partners, shareholders, investors, or any predecessor thereof;

(k)  the date upon which it is contemplated that the operations of the new industry undertaking of the applicant, for which application is made, will commence.

(l)  applicants qualifying for new industry classification pursuant to 15-6-135, MCA, shall include as part of the application:

(i)  copies of existing financial statements, income statements and sales information showing where sales occur and where receipts are earned by state if completed for any fiscal period which covers any portion of the assessment year for which the new industry classification is sought;

(ii)  a certification by the chief financial officer for the applicant that it is anticipated the applicant will meet the requirements of 15-6-135, MCA, during the assessment year for which classification as new industry is sought;

(iii)  certification by the chief financial officer that the applicant will provide copies of financial statements, income statements and sales information showing where sales occur and where income and receipts are earned by state as soon as they are completed at the close of the applicant's fiscal year for any fiscal year which covers any portion of the assessment year for which classification as new industry is sought;

(iv)  a certification by the chief financial officer that if the applicant does not meet the requirements of 15-6-135, MCA, the applicant will pay the taxes which would have been due without the new industry classification (plus interest).

(3)  The department may at any time call for such other or supplementary information or matter as it considers necessary.

(4)  In addition, all applicants shall attach to the application and as an exhibit thereto, the following:

(a)  a current assessment sheet on the form prescribed and used by the county appraisal/assessment office in each county in which such property is located or to be located, showing all of the properties in that county which are the subject of such application;

(b)  a statement that the applicant will immediately furnish to the department and each affected county appraisal/assessment office a detailed written report of any change of a material nature in either its operations or the extent or nature of its properties at any time during the three-year special classification period, should such classification be granted, or any other information or matter the department shall, in writing, request.

(5)  The application is to be signed by each applicant or in the case of a business entity, by a principal officer. (History: 15-1-201, MCA; IMP, 15-6-135, 15-6-192, 15-24-1401, 15-24-1402, MCA; NEW, 1980 MAR p. 1088, Eff. 3/28/80; AMD, 1991 MAR p. 2638, Eff. 12/27/91; AMD, 1992 MAR p. 2559, Eff. 11/26/92; AMD, 1996 MAR p. 3220, Eff. 12/20/96; AMD, 1997 MAR p. 2297, Eff. 12/16/97; AMD, 2004 MAR p. 490, Eff. 2/27/04; AMD, 2006 MAR p. 3102, Eff. 12/22/06.)
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42.19.1223  PROCESSING OF APPLICATION  (1)  Upon receipt of an application for classification as new industry property, the department reviews the application.  If from this review the department determines that the proposed operation will employ 100 or more individuals, either during construction or operation, then the department notifies all affected local governments and conducts public hearings on the question of adverse impact.  The hearings are held in the affected locale. The department may schedule other hearings on the application if considered necessary.

(2)  The department decision on the application is made in writing and sent to the applicant.  An applicant who is dissatisfied with the department's decision may appeal to the State Tax Appeal Board.

(3)  The department's final decision on the application is sent to each affected county appraisal/assessment office.  (History: 15-1-201, MCA; IMP, 15-6-135, 15-6-192, MCA; NEW, 1980 MAR p. 1088, Eff. 3/28/80; AMD, 1991 MAR p. 2638, Eff. 12/27/91; AMD, 1996 MAR p. 3220, Eff. 12/20/96; AMD, 2004 MAR p. 490, Eff. 2/27/04.)

42.19.1224  ADVERSE IMPACTS  (1)  A new industry facility is considered to have an adverse impact if it is located in an area that does not have a government infrastructure of sufficient magnitude to readily absorb the new facility without significant expansion.  (History: 15-1-201, 15-6-192, MCA; IMP, 15-6-135, 15-6-192, MCA; NEW, 1980 MAR p. 1088, Eff. 3/28/80; AMD, 1991 MAR p. 2638, Eff. 12/27/91; AMD, 2004 MAR p. 490, Eff. 2/27/04.)

Rules 42.19.1225 through 42.19.1234 reserved
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42.19.1235  TAX INCENTIVE FOR NEW OR EXPANDING INDUSTRY

(1)  The industrial plant owner must make application to the governing body of the affected taxing jurisdiction on a form provided by the department.  The form shall include, among other information, a specific description of the improvement or modernized process for which specialized tax treatment is requested, the date when construction or installation is to commence or has commenced and the date when it is to be completed.  In addition, the plant owner must provide a disclosure of other property tax benefits the property receives or for which application has been made. The governing body of the affected taxing jurisdiction must approve the application and pass an approving resolution before tax benefits under 15-24-1402, MCA, can be received.

(2)  In order to be considered for the current tax year, an application must be filed on the form available from the department on or before January 1 of the tax year.

(3)  The plant owner must notify the department by sending a copy of the approved application described in (1) within 30 days after receiving approval from the affected taxing jurisdiction.

(4)  The preceding year and current year's additions and investments may be considered and included for purposes of determining whether the threshold investment levels specified in 15-24-1401, MCA have been met.

(5)  The department shall appraise the industrial plant after expansion or modernization.

(6)  Only the increased value attributed to the expansion or modernization will receive tax incentives under 15-24-1402, MCA.

(7)  An industrial plant which qualifies for classification as new industrial property under 15-6-135, MCA, cannot qualify for a tax incentive pursuant to 15-24-1402, MCA, as new or expanding industry property defined in 15-24-1401, MCA.

(8)  Additional expansion or modernization of an industrial plant constructed in tax years subsequent to an expansion approved for tax incentives under 15-24-1402, MCA, does not qualify for an additional tax incentive unless an additional application is filed and an approving resolution passed.

(9)  An applicant seeking to qualify pursuant to 15-24-1401, MCA, shall include the same information and certifications as required by ARM 42.19.1222.  (History: 15-1-201, MCA; IMP, 15-6-135, 15-24-1401, 15-24-1402, MCA; NEW, 1988 MAR p. 742, Eff. 4/14/88; TRANS, from ARM 42.19.1220, AMD, 1991 MAR p. 2638, Eff. 12/27/91; AMD, 1992 MAR p. 2559, Eff. 11/26/92; AMD, 1997 MAR p. 2297, Eff. 12/16/97; AMD, 2005 MAR p. 667, Eff. 4/29/05.)

Rules 42.19.1236 through 42.19.1239 reserved
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42.19.1240  TAXABLE RATE REDUCTION FOR VALUE ADDED PROPERTY  (1)  Manufacturing machinery and equipment installed as a result of a plant expansion program may be eligible for a reduction in taxable value based on a ratio of new qualifying employees to the number of employees prior to the expansion.

(2)  The applicant must provide the department with the number of employees before and after the value added expansion. The number of new qualifying employees shall be verified through withholding records obtained from the Department of Revenue, P.O. Box 5805, Helena, Montana 59604-5805.

(3)  Any year within the consecutive seven-year qualifying period that the applicant does not meet the criteria for reduction in taxable value, the taxable percentage will revert to the statutory taxable percentage for manufacturing machinery and equipment.  The seven-year qualifying period commences with the first assessment year after the expansion project has become operational.  The seven-year qualifying period is to run consecutively without regard to change in ownership, suspension of operation, or failure to qualify in any year within the qualifying standards set forth by statute.  Once a date is established it cannot be modified.

(4)  The following formula shall be used for the determination of the reduced taxable value rate:

(1-n/e) x r = R

where:

n = number of qualifying new employees

e = number of existing employees

r = current machinery and equipment taxable rate

R = adjusted machinery and equipment taxable rate

(History: 15-24-2405, MCA; IMP, 15-24-2401, 15-24-2402, 15-24-2403, 15-24-2404, MCA; NEW, 1991 MAR p. 2499, Eff. 12/13/91; AMD, 1996 MAR p. 1171, Eff. 4/26/96; AMD, 2004 MAR p. 490, Eff. 2/27/04; AMD, 2006 MAR p. 3102, Eff. 12/22/06.)
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