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Subchapter 6
Mineral Royalty Withholding

42.17.601  ADVANCE PAYMENTS AND FURTHER DISTRIBUTIONS

(1)  Advance mineral royalty payments that relate to, refer to, or concern production are subject to the mineral royalty tax withholding requirements.


(2)  Each remittor who disburses funds that are owed to any person owning a royalty interest, overriding royalty interest, production payment, or any other nonworking interest in minerals produced in this state, is subject to the withholding requirement of 15-30-261, MCA.


(3)  If a mineral is taken in-kind by a royalty owner, the take-in-kind owner must forward 6% of the net value of the mineral that was taken in-kind to the department unless they are exempt from withholding due to 15-30-264 or 15-31-102, MCA.
(4)  If you are a remittor and you are providing accounting services, and these accounting services include fulfilling the requirements of 15-30-266, MCA, for more than one producer, you must remit separate withholding payments and submit a separate Montana Mineral Royalty Withholding Tax Reconciliation Return (form RW-3), for each producer.  (History: 15-30-272, MCA; IMP, 15-30-266, MCA; NEW, 2007 MAR p. 2151, Eff. 12/21/07.)

42.17.602  CLAIMING THE CREDIT FOR TAX WITHHELD  (1)  Claiming credit for the tax withheld shall be accomplished as follows:


(a)  Credit may be claimed for the tax withheld on a Montana Individual Income Tax Return or a Montana Corporation License Tax Return.


(b)  Taxpayers who are shareholders in a corporation taxed under Subchapter S of the Internal Revenue Code doing business in this state must maintain a copy of federal form K-1.  They may claim credit for the amount shown as their percentage share of the tax withheld from Montana net royalty payments by the corporation, limited liability company, or partnership.


(c)  An estate or trust is entitled to credit for the tax withheld in proportion to its share of federal distributable net income.  The remaining credit must be passed through to the beneficiaries in proportion to their respective shares of federal distributable net income of the estate or trust.  To claim the credit, the beneficiaries must maintain a copy of federal form K-1 and claim credit for the amount shown by the fiduciary as their percentage share of the tax withheld from Montana mineral production payments.


(d)  Any person filing on a fiscal year ending other than December 31 must claim a credit for the withholding tax shown on the personal income tax return required to be filed during the year following the December closing period of the Montana Mineral Royalty Withholding Tax Reconciliation Return (form RW-3).  (History: 15-30-272, MCA; IMP, 15-30-264, MCA; NEW, 2007 MAR p. 2151, Eff. 12/21/07.)
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42.17.603  APPLICABLE THRESHOLDS - CHANGE OF OWNERSHIP - PUBLICLY TRADED PARTNERSHIPS - NONPROFIT ORGANIZATIONS - EXEMPT ROYALTY OWNERS  (1)  An oil and gas remittor is not required to withhold from their royalty interest owners if the production does not exceed 100,000 barrels of oil and 500 million cubic feet of gas, based on the previous three calendar years' average production reported to the Montana Board of Oil and Gas Conservation.  For example, the department will calculate whether an entity is required to withhold from their royalty interest owners for 2008 by averaging the production numbers for calendar years 2004, 2005, and 2006 and comparing this average to the production exemption limits.


(2)  If an entity does not have three years of recent oil and/or gas production records, the remittor may provide the department with information supporting the exemption from the withholding requirements of 15-30-261, MCA.  The department shall review this information to determine if an exemption is warranted and notify the remittor of the determination.


(3)  On or before September 15 of each year, the department shall notify all oil and gas producers of their requirements as it relates to the provisions of 15-30-261 and 15-30-264, MCA.
(4)  If a person that is required to withhold on behalf of their royalty interest owners sells their mineral interests during the year and ceases to be the remittor, the person that acquired the mineral interests becomes the remittor and must continue to withhold 6% of the net royalty payments from the royalty interest owners subject to the withholding requirements of 15-30-261, MCA.

(5)  If a remittor produces both oil and gas and only one resource meets the requirements for withholding as provided in 15-30-264, MCA, the withholding provisions apply to both oil and gas regardless of the production volumes of the other resource that does not meet the requirements of 15-30-264, MCA.
(6)  If a person, not previously extracting resources in the state, begins extracting from new sources of natural resources in Montana (i.e., newly drilled oil or gas wells or a new mine), that person is required to withhold 6% of the net royalty payments from the royalty interest owners subject to the withholding requirements of 15-30-261, MCA.

(7)  The person described in (6) that extracts oil and/or gas only may not be required to withhold on net royalty payments from their royalty interest owners if the person can provide information that satisfies the department that the new producing property will not meet the threshold requirements established for oil and gas in 15-30-264, MCA.

(8)  All persons that extract minerals other than oil and gas must withhold 6% of the net royalty payments of all royalty interest owners subject to the withholding requirements of 15-30-261, MCA.
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(9)  The person described in (8) may not be required to withhold net royalty payments from their royalty interest owners if the person can provide information that satisfies the department that the net royalty payments are immaterial.

(10)  Section 15-30-264, MCA, allows for a publicly traded partnership to be exempt from the withholding requirements of 15-30-261, MCA, provided the publicly traded partnership, who is a royalty owner, submits a report to both the remittor and the Department of Revenue.  The report, which can be in the form of a letter must contain the publicly traded partnership's letterhead and state that the partnership is publicly traded and the partnership requests exemption from 15-30-261, MCA.  The request must be received by the remittor and the department prior to November 1 of the year prior to the calendar year in which the partnership requests exemption.  Upon receipt of the report, the department will notify the partnership and the remittor of either acceptance or denial of the request within thirty days.  The election does not need to be repeated annually unless requested by the department.

(11)  Section 15-30-264, MCA, allows for an organization that is exempt from taxation under 15-31-102, MCA, to be exempt from the withholding requirements of 15-30-261, MCA provided the exempt organization, who is a royalty owner, submits a report to both the remittor and the department.  The report, which can be in the form of a letter, must contain the exempt organization's letterhead and requests exemption from 15-30-261, MCA.  The request must be received by the remittor and the department prior to November 1 of the year prior to the calendar year in which the exempt organization requests exemption.  Upon receipt of the report, the department shall notify the exempt organization and the remittor of either acceptance or denial of the request within thirty days.  The election does not need to be repeated annually unless requested by the department.

(12)  According to 15-30-264, MCA, the department grants remittors the authority to forego withholding the tax from royalty owners who meet the following qualifications:


(a)  the amount of the royalty interest payment is less than $2,000 per year; or


(b)  less than $166 per month.

(13)  The remittor that does not withhold from royalty interest owners pursuant to (12) may, upon request from the department, be required to provide a list of the royalty interest owners.  (History: 15-30-272, MCA; IMP, 15-30-264, MCA; NEW, 2007 MAR p. 2151, Eff. 12/21/07.)


42.17.604  REGISTRATION FOR WITHHOLDING  (1)  Every entity that extracts natural resources within the boundaries of Montana must register and file an application for a state identification number on the form provided by the department.

(2)  Any owner or operator who has acquired the business of another entity shall not use the predecessor's state identification number.  The owner or operator must register before the due date of the first report.  This applies to both new businesses and businesses which have been purchased.

(3)  Each registration application must contain the applicable tax identification number assigned by the Internal Revenue Service.
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(4)  No registration is considered complete unless the federal identification number appears on the form.

(5)  Not being registered does not relieve a remittor from the collection and reporting requirements.  (History: 15-30-272, MCA; IMP, 15-30-263, 15-30-266, MCA; NEW, 2007 MAR p. 2151, Eff. 12/21/07.)


42.17.605  FILING REQUIREMENTS  (1)  The following forms are to be completed and filed in accordance with instructions provided by the department:


(a)  Form RW-1, Mineral Royalty Withholding Payment Coupon, must be filed quarterly unless the department establishes that the entity is exempt from the withholding requirements of 15-30-261, MCA.  A remittor may request to file a form RW-1 on an accelerated basis.  The remittor must receive approval from the department before remitting the withholding tax on a more frequent basis than quarterly;


(b)  A remittor who has no withholding to remit for a remittance period shall on or before the due date, submit a payment coupon showing that a zero amount is being remitted;

(c)  Montana Annual Mineral Royalty Withholding Tax Reconciliation (form RW-3), must be filed on or before February 28 of each year.  Form RW-3 must be accompanied by copies of each royalty owner's Withholding Statements on Federal form 1099-MISC;


(d)  Form 1099-MISC, Miscellaneous Income, shall be furnished by the remittor to each person who is entitled to a credit for taxes withheld each calendar year before January 31 of each year; and


(e)  Each remittor that is exempt from withholding is still required to file with the department a copy of form 1099-MISC for every recipient of royalties.  For ease of reporting the department will accept the comparable federal form, or submission of the form in electronic format as defined by the IRS.  These reports are due on or before February 28 of each year.

(2)  Electronic filing requirements for state purposes are the same as those mandated for federal purposes.

(3)  If a remittor does not withhold on a royalty interest owner who in the previous year met the exemption requirement in 15-30-264, MCA, but exceeded that requirement in the current year, the department will not penalize the remittor for the lack of withholding in that current year.  (History: 15-30-272, MCA; IMP, 15-30-266, 15-30-268, 15-30-269, MCA; NEW, 2007 MAR p. 2151, Eff. 12/21/07.)
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