
WITHHOLDING AND ESTIMATED TAX PAYMENTS
42.17.203

Subchapter 2

Withholding
42.17.201  NONRESIDENT DEFINED  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-105, 15-30-228, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 296, Eff. 2/12/82; REP, 1996 MAR p. 1169, Eff. 4/26/96.)

42.17.202  NONRESIDENT AD VALOREM TAXPAYER  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-228, MCA; Eff. 12/31/72; AMD, Eff. 10/5/74; REP, 1982 MAR p. 296, Eff. 2/12/82.)


42.17.203  RECORDS TO BE KEPT BY EMPLOYER  (1)  As required by ARM 42.2.305, employers must keep employment records for each employee for five years.  Such records must show:

(a)  For each pay period:

(i)  the beginning and ending dates;

(ii)  the total wages, as defined in 15-30-201, MCA, for employment in such pay period; and

(iii)  the number and date of weeks in which there were one or more employees.

(b)  For each employee:

(i)  employee's full name;

(ii)  social security number;

(iii)  wages for each pay period, showing separately:

(A)  money wages payable including special payments or constructive payment of wages;

(B)  reasonable cash value of remuneration by the employer in any medium other than cash;

(C)  estimated or actual amount of gratuities received from persons other than employer; and

(D)  special payments of any kind, including annual bonuses, gifts, prizes, etc.

(iv)  the date on which the employee was hired, rehired, or returned to work after a temporary layoff;

(v)  the date employment was terminated by layoff, quit, discharge, or death;

(vi)  the cause of any termination;

(vii)  the method of payment:

(A)  whether the employee is paid a salary or commission, or paid on an hourly, or by-piece basis; and

(B)  if the employee is paid on a fixed daily basis, the employee's daily rate and the customarily scheduled days per week prevailing in the establishment for his occupation; and

(C)  if the employee is paid on a piece rate or other variable pay basis.

(viii)  documents supporting employee expense reimbursements.
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(2)  Evidence of business ownership including, but not limited to, partnership agreements and documents issued or acknowledgments by the Secretary of State.

(3)   The department is authorized to examine any and all records necessary for the administration of the withholding and estimated tax law (Title 15, chapter 30, part 2, MCA).  These records include, but are not limited to:

(a)  payroll records;

(b)  disbursement records;

(c)  tax returns;

(d)  personnel records;

(e)  minutes of meetings;

(f)  loan documentation; and

(g)  any other records which might be necessary to determine employer liability.

(4)  These records and reports must be maintained by the employer for a period of five years and are open to periodic review by authorized representatives as provided in ARM 42.2.305.  (History: 15-30-305, MCA; IMP, 15-30-204, MCA; NEW, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)


42.17.204  REMITTANCE OF TAX BY EMPLOYERS  (1)  Every employer must report information to the department on an approved payment coupon provided by the taxpayer.  The remittance schedule is established annually by the department pursuant to 15-30-204, MCA.  The department may request any information from the employer necessary for the collection of the tax.

(2)  All employers must complete and return this coupon even if the employer did not pay any wages or withhold from employees during the pay period.

(3)  Wages become subject to tax when they are actually or constructively paid.  Wages must be reported in the period in which they are actually or constructively paid.  Wages are constructively paid if they are credited to the employee's account and set apart for an employee so that they may be withdrawn at the employee's discretion.

(4)  If a due date falls on a weekend or holiday, the next business day becomes the due date for which the payment coupons must be remitted.  (History: 15-30-305, MCA; IMP, 15-30-204, MCA; NEW, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)
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42.17.205  IDENTIFICATION OF EMPLOYEES  (Repealed)  (History: 15-30-305, 39-51-301, 39-51-302, MCA; IMP, 15-30-204, 15-30-207, 15-30-257, 39-51-603, MCA; NEW, 2001 MAR p. 1650, Eff. 8/24/01; REP, 2004 MAR p. 2754, Eff. 11/5/04.)
42.17.206  WAGES  (1)  The term wages, as defined in 15-30-201, MCA, for purposes of reporting and paying withholding taxes, includes but is not limited to the following types of remuneration for services:

(a)  Holiday and vacation pay, or payments in lieu of vacation pay, are wages.

(b)  Back pay awards are wages to the extent such awards are based on services performed or services that would have been performed if the worker had not been wrongfully terminated.

(c)  The cash value of room and board is considered to be wages.  Room and board provided for the convenience of the employer is not subject to withholding tax as provided in 26 USC 119.  The department determines the cash value of room and board, unless the employment contract sets the value at an amount equal to or greater than the amounts established in this rule.

(i)  Room and board has at least the following cash value:

Full room and board weekly. . . . $ 130
Meals, per week . . . . . . . . . . . . .$   60
Meals, per meal . . . . . . . . . . . . .$     3

Room, per week  . . . . . . . . . . . . $   70
(d)  Payments for termination, severance, separation, or other similar payments are wages.


(e)  Advances or draws against future earnings are wages when paid.  Payments designated as loans in the employer's records are considered wages unless the loan is to be repaid under a written schedule agreed upon by the employee and the employer.


(f)  Wages may also include payments identified in ARM 42.17.103 and 42.17.209.  (History: 15-30-305, MCA; IMP, 15-30-201, MCA; NEW, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)
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42.17.207  RENTAL OF CAPITAL ASSETS - NOT WAGES  (1)  Payments made to the employee for rental of equipment or other capital assets owned by the employee are not wages if:

(a)  the rented equipment is necessary for the employee to perform the job;

(b)  employment contract or corporate records provides for such payments;

(c)  the amount of each employee's reimbursement is entered separately in the employer's records; and

(d)  reimbursement does not replace the customary wage for the occupation.

(2)  The actual expenses incurred by the employee may be considered reasonable rental fees if the employer's records show the following:

(a)  initial cost;

(b)  depreciation; and

(c)  maintenance and operational costs in connection with the services performed for the employer.

(3)  With respect to equipment or other capital assets, other than vehicles, the employer may pay an allowance not greater than the reasonable rental value for that asset.

(4)  For individuals involved in timber falling, the reasonable rental value may not exceed $22.50 per working day for chain saw and related timber falling expense.

(5)  With respect to heavy equipment, including but not limited to semi-tractors or bulldozers, the reasonable rental value may not exceed 75% of the employee's gross remuneration.

(6)  Passenger vehicle expenses may be reimbursed either on the basis of actual receipts or upon mileage, at a rate no greater than that allowed by the IRS for the preceding year, provided that the individual actually furnishes the vehicle.

(7)  For purposes of this rule, hand tools customarily used in the employee's trade have no rental value.  Any rental payments made with respect to these items are considered wages. (History: 15-30-305, MCA; IMP, 15-30-201, MCA; NEW, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)


42.17.208  EMPLOYEE EXPENSES - NOT WAGES  (1)  Payments made to an employee to reimburse the employee for ordinary and necessary expenses incurred during the course and scope of employment are not wages if all of the following are met:

(a)  the amount of each employee's reimbursement is entered separately in the employer's records;

(b)  the employer has documentation that the employee incurred the expenses in conducting business for the employer;

(c)  the reimbursement is not deducted from or based on a percentage of the employee's wage;

(d)  the reimbursement does not replace the customary wage for the occupation; and
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(e)  if applicable, the reimbursement may be based on any of the following:

(i)  actual expenses incurred by the employee which are supported by receipts; 

(ii)  a flat rate for meals and lodging, no greater than the amount allowed to employees of the state of Montana under 2-18-501, MCA, for  meals and lodging, unless, through documentation, the employer can substantiate a higher rate;

(iii)  for drivers utilized or employed by a motor carrier with intrastate operating authority, meal and lodging expenses may be reimbursed by either of the methods provided in (1)(e)(i) or (ii) for each calendar day the driver is on travel status;

(iv)  for drivers utilized or employed by a motor carrier with interstate operating authority, meal and lodging expenses may be reimbursed by the methods provided in (1)(e)(i) or (ii) or by a flat rate not to exceed $30 for each calendar day the driver is on travel status; or

(v)  for mileage, at a rate no greater than that allowed by the IRS for that year, provided that the individual actually furnishes the vehicle.  (History: 15-30-305, MCA; IMP, 15-30-201, MCA; NEW, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)


42.17.209  JUROR FEES, INSURANCE PREMIUMS, ANNUITIES, DIRECTOR FEES - NOT WAGES  (1)  Expense reimbursements, fees, meals, or other payments provided through a court to a juror are not wages.

(2)  Insurance premiums or other regular payments paid by the employer into a fund for costs arising from employee sickness, disability, medical or hospital expenses are not wages if it is a qualified plan under the IRC.

(3)  Annuities, insurance premiums or other regular payments made by the employer into a fund for costs arising upon retirement or death are not wages, if the plan is a qualified plan under the IRC.

(4)  Customary and reasonable director's fees for attending meetings of the board of directors of a corporation are not wages, if the fees are not paid in lieu of reasonable compensation for services performed.  (History: 15-30-305, MCA; IMP, 15-30-201, MCA; NEW, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)
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42.17.210  DETERMINATION OF INDEPENDENT CONTRACTOR  (1)  To determine whether an employment relationship or independent contractor situation exists, the department may:

(a)  review written contracts between the individual and the employing unit;

(b)  interview the individual, co-workers, or the employing unit;

(c)  obtain statements from third parties;

(d)  examine the books and records of the employing unit;

(e)  review filing status on income tax returns; and 

(f)  make any other investigation necessary to determine if an independent contractor relationship exists.

(2)  After investigation, the department may issue an initial written determination on whether an individual is an independent contractor.  Any person or employing unit aggrieved by this initial determination may request investigation and a determination by the Department of Labor and Industry's Independent Contractor Central Unit (ICCU) pursuant to ARM Title 24, chapter 35, subchapters 2 and 3, within ten days of notice of the initial determination.

(3)  A party is considered to have been given notice on the date a written notice is personally delivered or three days after a written notice is mailed to the party.  (History: 15-30-305, MCA; IMP, 15-30-201, 15-30-248, 15-30-303, MCA; NEW, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)


42.17.211  PAYMENTS SUBJECT TO WITHHOLDING - AMOUNT TO BE WITHHELD  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-221, MCA; Eff. 12/31/72; AMD, Eff. 11/3/75; REP, 1982 MAR p. 296, Eff. 2/12/82.)


42.17.212  WITHHOLDING  AGENT  REGISTRATION  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-221, MCA; Eff. 12/31/72; REP, 1982 MAR p. 296, Eff. 2/12/82.)


42.17.213  REPORT REQUIREMENTS  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-222, MCA; Eff. 12/31/72; REP, 1982 MAR p. 296, Eff. 2/12/82.)


42.17.214  TAXPAYER  WITHHOLDING  STATEMENT  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-221, 15-30-222, MCA; Eff. 12/31/72; REP, 1982 MAR p. 296, Eff. 2/12/82.)
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42.17.215  FORMS TO FILE AFTER TERMINATION OF PAYMENTS  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-221, 15-30-222, MCA; Eff. 12/31/72; REP, 1982 MAR p. 296, Eff. 2/12/82.)


42.17.216  RELEASE OF WITHHOLDING AGENT  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-223, MCA; Eff. 12/31/72; REP, 1982 MAR p. 296, Eff. 2/12/82.)


42.17.217  CLOSING WITHHOLDING AGENT ACCOUNT  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-221, MCA; Eff. 12/31/72; REP, 1982 MAR p. 296, Eff. 2/12/82.)

42.17.218  EMPLOYER REGISTRATION  (1)  Every employer required to withhold state individual income tax must register for a Montana tax identification number on form GenReg, which is provided by the department.  A new employer who has acquired the business of another employer must not use the predecessor's identification number.  Application for a Montana tax identification number shall be sent to the Department of Revenue, P.O. Box 5805, Helena, Montana 59604-5805.

(2)  Registration is not considered complete unless:

(a)  the federal employer identification number appears on the registration; and

(b)  all applicable social security numbers of the owners, partners, corporate officers, or other principals appear on the registration.

(3)  Failure to register does not relieve an employer from withholding, reporting and remitting state income tax.  (History: 15-30-305, MCA; IMP, 15-30-209, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1991 MAR p. 1146, Eff. 7/12/91; AMD, 1992 MAR p. 2558, Eff. 11/26/92; AMD, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 1996 MAR p. 1169, Eff. 4/26/96; TRANS from ARM 42.17.112 and AMD, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)
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42.17.219  FILINGS AND PAYMENTS DUE AFTER TERMINATION OF WAGE PAYMENTS  (1)  The following must be filed with the department within 30 days of ceasing to be an employer as defined in 15-30-201, MCA:

(a)  the payment coupon with remittance for the final payroll period in which wages were paid;

(b)  the MW3 with the W-2 form, reporting individual employee's wages and taxes withheld during the year to the date of termination of wage payments; and

(c)  annual filers must file the final MW3/AR with the W-2 form, reporting individual employee's wages and taxes withheld during the year to the date of termination of wage payments.  (History: 15-30-305, MCA; IMP, 15-30-201, 15-30-204, 15-30-205, 15-30-206, 15-30-207, 15-30-209, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1984 MAR p. 2032, Eff. 12/28/84; AMD, 1991 MAR p. 1146, Eff. 7/12/91; AMD, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 1996 MAR p. 1169, Eff. 4/26/96; TRANS from ARM 42.17.118 and AMD, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)


42.17.220  CLOSING ACCOUNTS  (REPEALED)  (History: 39-51-301, 39-51-302, MCA; IMP, 15-30-201, 39-51-603, MCA; Eff. 12/31/72; AMD, 1988 MAR p. 2723, Eff. 1/1/89; TRANS from Dept. of Labor and Industry and AMD, 2001 MAR p. 1650, Eff. 8/24/01; REP, 2004 MAR p. 2754, Eff. 11/5/04.)


42.17.221  DUE DATE AND APPLICATION OF TAXES  (1)  Withholding taxes are due as provided in 15-30-204, MCA.

(2)  Payments are applied to tax liabilities as provided in ARM 42.2.501, unless bankruptcy proceedings or the department has determined otherwise.
(3)  Payments submitted with payment coupons are applied to the period noted on the coupon.  If an employer pays more than the amount owed for withholding tax on the payment coupon, the withholding overpayment is applied to other amounts due as provided in (2).  The employer may request that payments be applied to a more recent period.  (History: 15-30-305, MCA; IMP, 15-1-216, 15-1-708, 15-30-321, MCA; Eff. 12/31/72; AMD, 1988 MAR p. 2723, Eff. 1/1/89; AMD, 1995 MAR p. 1950, Eff. 10/1/95; TRANS from Dept. of Labor and Industry and AMD, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)
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42.17.222  DEMAND OF PAYMENT OR REPORTS IF EMPLOYER TRANSFERS OR DISCONTINUES BUSINESS  (1)  The department may demand that an employer file a MW3 Annual Reconciliation Report and submit payment within 30 days after ceasing activity.  "Ceasing activity" includes, but is not limited to:

(a)  quits doing business;

(b)  sells or transfers the business, or the major portion of the business assets; or

(c)  becomes insolvent.

(2)  If the report and payment are not received within 30 days, the accrued taxes are subject to penalty and interest as provided in 15-1-216, MCA.  (History: 15-30-305, MCA; IMP, 15-1-216, 15-30-204, MCA; Eff. 12/31/72; AMD, 1977 MAR p. 548, Eff. 9/24/77; AMD, 1988 MAR p. 2723, Eff. 1/1/89; TRANS from Dept. of Labor and Industry and AMD, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)

42.17.223  DETERMINING EMPLOYEE STATUS  (1)  It is the intent of the department that any determination of a worker's status as an employee for withholding tax purposes be consistent with the determination of the same person's status under the Workers' Compensation Act, unemployment insurance and the professional employer organization laws.  (History: 15-30-305, MCA; IMP, 15-30-248, MCA; NEW, 1995 MAR p. 1950, Eff. 10/1/95; TRANS from Dept. of Labor and Industry and AMD, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)
42.17.224  STATUS OF CERTAIN PERSONAL ASSISTANTS  (Repealed) (History: 15-30-305, 39-51-301, 39-51-302, 53-6-145, MCA; IMP, 53-6-145, MCA; NEW, 2001 MAR p. 1839, Eff. 8/24/01; REP, 2004 MAR p. 2754, Eff. 11/5/04.)
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