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42.17.101  DEFINITIONS  The following terms pertain to this chapter:


(1)  "Advanced mineral payments" are payments made to royalty interest owners that represent the royalty interest owner's future share of the receipts from the sale of the natural resource.


(2)  "Employer's agent" with regard to state withholding means a third party that bears no insurance risk and is reimbursed on a cost-plus-fee basis for payment of sick pay and similar amounts.

(3)  "First purchaser" means the first person to pay for production after it is extracted from deposits in this state.  Generally the first purchaser is an arms-length entity that pays a market price.


(4)  "Individual" means a worker who renders service in the course of an occupation.

(5)  "Mineral payments" are payments made to royalty interest owners that represent the royalty interest owner's future share of the receipts from the sale of the natural resource.


(6)  "Net royalty amount payable" means the amount of mineral proceeds subject to withholding.  This amount is equal to the gross royalty payments less any taxes and other expenses deducted pursuant to the royalty agreement in effect.


(7)  "Overriding royalty interest" means ownership in a percentage of production or production revenues, free of the cost of production, created by the lessee, company and/or working interest owner and paid by the lessee, company and/or working interest owner out of revenue from the well.

(8)  "Person" means any natural person, company, corporation, association,

partnership, joint venture, cooperative, estate, trust, receiver, or any other party or entity that has a working interest, royalty interest, overriding royalty interest, production payment, production payment including in-kind exchanges, or any other ownership interest entitled to production proceeds from deposits in this state.


(9)  "Producer" is the person that extracts natural resources from deposits in the state.


(10)  "Remittor" means the individual, entity, or trust obligated under a mineral lease to pay royalties to the royalty owner or his assignee, to deliver minerals to a purchaser to the credit of such royalty owner or his assignee, or to pay a portion of the proceeds of the sale of such minerals to the royalty owner or his assignee.


(11)  "Reporting forms" includes, but is not limited to:


(a)  M1 - payment coupon;


(b)  MW3 - State Income Tax Withholding Reconciliation and Transmittal Document (W-2); and


(c)  W-2 - Wage and Tax Statement.


(12)  "Sole proprietor," as used in 15-30-256, MCA, includes the individual owner of a single-member limited liability company that is disregarded for income tax purposes and may include a husband and wife partnership for the purpose of withholding.
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(13)  "Take in kind" means someone other than the well operator takes their share of the production and does not sell it with the party(s) contracted with the operator.  The operator might want to sell gas to one purchaser, but another company wants to sell or use their portion of the gas for another purpose.  Thus, they "take in kind".  (History: 15-30-272, 15-30-305, MCA; IMP, 15-30-201, 15-30-256, 15-30-263, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1996 MAR p. 1169, Eff. 4/26/96; AMD, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04; AMD, 2007 MAR p. 2151, Eff. 12/21/07.)

42.17.102  EMPLOYER DEFINED  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-201, MCA; Eff. 12/31/72; REP, 1996 MAR p. 1169, Eff. 4/26/96.)


42.17.103  OTHER PAYMENTS  (1)  Employee contributions to pension, profit sharing, stock bonus, or annuity plans, deferred compensation and cafeteria plans where the payments are not otherwise considered wages, an IRA, or a commercial annuity contract are exempt from withholding to the extent that the contributions are not includable in the employee's adjusted gross income for federal income tax purposes.


(2)  Third party sick pay, paid by an employer's agent, is subject to withholding tax if requested in writing by the employee.

(a)  A third party may be an employer's agent even if the third party is responsible for determining which employees are eligible to receive payments.  Whether an insurance company or the other third party is the employer's agent depends on the terms of the agreement.

(b)  A third party that makes payments of sick pay as the employer's agent is not considered the employer and generally has no responsibility for withholding taxes.  This responsibility remains with the employer.  However, under an exception to this rule, the parties may enter into an agreement that makes the third party agent responsible for reporting and payment of these taxes.  In this situation, the third party agent should use its own name and customer identification number rather than the employer's.

(3)  Payment of sick pay by a third party, other than an employer's agent, is not subject to withholding tax unless requested in writing by the recipient of the sick pay, or as described in (2).
(4)  A recipient of any designated distribution may elect to have the payor withhold state income tax from such payments by filing a written election with the payor.  Such tax withholding election shall specify a flat dollar amount of income tax to be withheld by the payor from each designated distribution.  Such election shall also specify the name, current address, and taxpayer identification number of the recipient.  Any change or revocation of a previously filed election shall include the same information as required in this section for an initial election except the recipient should indicate whether a change or revocation of a previously filed election is being made.  In this case, the payor shall remit the withholding tax to the department as required in ARM 42.17.113.
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(5)  The payor has the option to choose not to withhold from any designated distribution if the amount to be deducted and withheld is less than $10.  Additionally, income tax withholding by the payor from any designated distribution shall not be required if the amount to be withheld would reduce the net amount of such distribution to less than $10.

(6)  The payor of distributions, made up in whole or in part of contributions made pursuant to (1) or solely of employer contributions, shall notify the recipients of the availability to state withholding and the requirements for the payment to state income tax on the taxable portion of a distribution.

(a)  Payors shall notify recipients of the state requirements at the same time recipients are notified of the federal election requirements under IRC 3405(d)(10)(B).

(b)  Payors shall notify recipients at the time of distribution and yearly thereafter.  (History: 15-30-305, MCA; IMP, 15-30-201, MCA; Eff. 12/31/72; AMD, Eff. 10/5/74; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1983 MAR p. 1465, Eff. 10/14/83; AMD, 1984 MAR p. 2032, Eff. 12/28/84; AMD, 1988 MAR p. 392, Eff. 2/26/88; AMD, 1996 MAR p. 1169, Eff. 4/26/96; AMD, 1996 MAR p. 2610, Eff. 10/4/96; AMD, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)

42.17.104  FEES  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-201, MCA; Eff. 12/31/72; AMD, Eff. 10/5/74; REP, 1996 MAR p. 1169, Eff. 4/26/96.)

42.17.105  COMPUTATION OF WITHHOLDING  (1)  Employers shall calculate the state income tax amount according to the "Montana State Withholding Tax Tables," provided by the department.

(2)  The referenced tax tables in (1) may be obtained by:

(a)  telephoning:

Department of Revenue

Customer Service Center

(406) 444-6900;

(b)  writing to:

Montana Department of Revenue

P.O. Box 5835

Helena, Montana 59604-5835; or

(c)  accessing:

the department's web site

www.mt.gov.  (History: 15-30-305, MCA; IMP, 15-30-103, 15-30-202, MCA; NEW, 1982 MAR p. 2152, Eff. 12/17/82; AMD, 1983 MAR p. 996, Eff. 7/29/83; AMD, 1986 MAR p. 2066, Eff. 12/27/86; TEMP, AMD, 1987 MAR p. 1564, Eff. 9/11/87; AMD, 1987 MAR p. 2244, Eff. 12/11/87; AMD, 1989 MAR p. 230, Eff. 1/27/89; AMD, 1990 MAR p. 121, Eff. 1/12/90; AMD, 1991 MAR p. 129, Eff. 2/1/91; AMD, 1992 MAR p. 2776, Eff. 12/25/92; AMD, 1993 MAR p. 1111, Eff. 5/28/93; AMD, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04; AMD, 2008 MAR p. 65, Eff. 1/18/08.)
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Rules 42.17.106 through 42.17.110 reserved

42.17.111  WHO MUST WITHHOLD MONTANA STATE INCOME TAX AND WHO IS SUBJECT TO WITHHOLDING  (1)  Every employer residing in Montana and every nonresident employer transacting business in Montana is required to withhold Montana state income tax from wages paid to an employee for services rendered within Montana and for services rendered outside Montana by an employee who is a resident of Montana.

(2)  Wages paid to nonresidents or nonresident aliens rendering services within Montana are subject to withholding in all cases unless the compensation is specifically exempted under Montana law.

(3)  Compensation which may be excludable from adjusted gross income under a United States tax treaty remains subject to Montana withholding as the determination whether a nonresident alien qualifies for tax treaty exclusion cannot be made until the individual's Montana income tax return is filed.

(4)  Temporary employment or employment of short duration within Montana of residents or nonresidents does not relieve the employer of the obligation to withhold on such wages.

(5)  The Amtrak Reauthorization and Improvement Act of 1990 exempts from state income tax and withholding the compensation of certain railroad, trucking, and air and water carrier employees unless they are Montana residents.  The exemption from withholding applies only to nonresident interstate carrier employees.

(6)  Wages paid to an enrolled member of a Native American tribe are subject to withholding except as provided in this rule.

(a)  Wages are exempt from withholding when:

(i)  the employee is an enrolled tribal member of the governing tribe of the reservation on which the enrolled tribal member works and resides;

(ii)  the wages earned by the employee derived from reservation sources; and

(iii)  the employee submits a statement to the employer attesting that the employee resides on his or her reservation, together with a certificate of enrollment.

(b)  When wages are derived from both reservation sources and nonreservation sources, only wages derived from reservation sources are exempt from withholding, provided the employee meets all the criteria in (6)(a).

(c)  When an employee does not reside on his or her reservation for an entire pay period, only wages earned while the employee was residing on the reservation are exempt from taxation, provided the employee meets all the criteria in (6)(a).

(7)  Wages paid to a resident of North Dakota for personal services rendered within Montana are not subject to withholding provided the employee has filed a certification of North Dakota residency (form NR-2) in accordance with ARM 42.17.134.  (History: 15-30-305, MCA; IMP, 15-30-202, MCA; Eff. 12/31/72; AMD, Eff. 10/5/74; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1991 MAR p. 1146, Eff. 7/12/91; AMD, 1993 MAR p. 1674, Eff. 7/30/93; AMD, 1993 MAR p. 2426, Eff. 10/15/93; AMD, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)
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42.17.112  EMPLOYER REGISTRATION  (TRANSFERRED)  (History: 15-30-305, MCA; IMP, 15-30-209, 39-71-2503, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1991 MAR p. 1146, Eff. 7/12/91; AMD, 1992 MAR p. 2558, Eff. 11/26/92; AMD, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 1996 MAR p. 1169, Eff. 4/26/96; TRANS, to ARM 42.17.218, 2001 MAR p. 1650, Eff. 8/24/01.)

42.17.113  PAYMENTS  (1)  Failure to pay withheld amounts within the time provided, and the use thereof by the employer in forwarding its own business, is considered to be an illegal conversion of trust money.  The employer will not regard withheld wages as being equivalent to its own personal income tax indebtedness. Penalties provided in 15-1-216 and 15-30-321, MCA, apply to any violation of the requirement to collect, truthfully account for, and pay amounts required to be deducted from employee wages.
(2)  If an employer's payment requirement of withholding tax for state purposes conflicts with the federal tax deposit requirements, the employer may elect to remit according to the federal schedule.  The employer must provide the department with a copy of its federal notification.

(3)  Once an employer becomes subject to withholding tax as provided in 15-30-201, MCA, the employer must continue to withhold, and report, income tax from the employees' wages for all subsequent calendar years.  (History: 15-30-305, MCA; IMP, 15-1-208, 15-30-204, 15-30-210, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1987 MAR p. 329, Eff. 3/27/87; AMD, 1991 MAR p. 1146, Eff. 7/12/91; AMD, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 1996 MAR p. 1169, Eff. 4/26/96; AMD, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)
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42.17.114  ANNUAL RECONCILIATION AND WAGE STATEMENTS  (1)  On or before February 28 of each year, every employer must file with the department a Reconciliation and Transmittal Document Form MW3.  Form MW3 must be accompanied by the original copies of each employee's earnings statements on federal form W-2.

(a)  Employee's earning statements, federal form W-2, must be prepared for each employee, regardless of whether or not withholding taxes were actually withheld from the employee's wages.  The state wages and state income tax withheld must be shown in the area provided.
(b)  An original copy must be filed with the Employer's Annual Reconciliation Statement, and two copies must be furnished to the employee not later than January 31 of each year.

(c)  Montana does not provide substitute earning statement forms or allow earning statements which do not conform to federal form W-2 requirements.

(2)  Electronic reporting of employee earnings may be allowed if in conformity with department and federal specifications.

(3)  Computer-generated W-2 equivalents in printout form may be allowed by the department in lieu of W-2's or electronic media.

(4)  Application to provide electronic or printout reports must be made, and department approval given, before such reports are made.

(5)  The federal form 1099R that has Montana state income tax withholding must be filed with the department in paper or electronic form by February 28 following the year that the tax was withheld.  (History: 15-30-305, MCA; IMP, 15-30-206, 15-30-207, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1989 MAR p. 1846, Eff. 11/10/89; AMD, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 1996 MAR p. 1169, Eff. 4/26/96; AMD, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04; AMD, 2008 MAR p. 65, Eff. 1/18/08.)

42.17.115  ADJUSTMENT OF ERRORS  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-204, 39-71-2503, MCA; Eff. 12/31/72; AMD, 1991 MAR p. 1146, Eff. 7/12/91; AMD, 1993 MAR p. 3045, Eff. 12/24/93; REP, 1996 MAR p. 1169, Eff. 4/26/96.)

42.17.116  EMPLOYEE'S WITHHOLDING STATEMENT  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-206, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1989 MAR p. 1846, Eff. 11/10/89; AMD, 1993 MAR p. 3045, Eff. 12/24/93; REP, 1996 MAR p. 1169, Eff. 4/26/96.)
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42.17.117  INTEREST  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-209, 39-71-2503, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1991 MAR p. 1146, Eff. 7/12/91; REP, 1996 MAR p. 1169, Eff. 4/26/96.)

42.17.118  FORMS TO FILE AFTER TERMINATION OF WAGE PAYMENTS (TRANSFERRED)  (History: 15-30-305, MCA; IMP, 15-30-204, 15-30-205, 15-30-206, 15-30-207, 15-30-209, 39-71-2503, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1984 MAR p. 2032, Eff. 12/28/84; AMD, 1991 MAR p. 1146, Eff. 7/12/91; AMD, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 1996 MAR p. 1169, Eff. 4/26/96; TRANS, to 42.17.219, 2001 MAR p. 1650, Eff. 8/24/01.)

42.17.119  CLOSING WITHHOLDING ACCOUNT  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-209, MCA; Eff. 12/31/72; REP, 1984 MAR p. 2032, Eff. 12/28/84.)

42.17.120  EMPLOYER'S FAILURE TO WITHHOLD  (1)  If an employer fails to deduct and withhold as required under 15-30-202, MCA, and thereafter the income tax against which the withholdings may be credited is paid, the amount required to be deducted and withheld shall not be collected from the employer.  Such payment does not, however, operate to relieve the employer from liability for penalties, interest, or additions to the tax applicable because of such failure to deduct and withhold.  The employer will not be relieved under this rule from their liability for payment of the amounts required to be withheld unless they can show that the income tax against which the required withholdings may be credited has been paid.  (History: 15-30-305, MCA; IMP, 15-30-203, MCA; NEW, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1986 MAR p. 1835, Eff. 10/31/86; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)

42.17.121  INDIVIDUAL LIABILITY  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-203, 35-10-307, 39-71-2501, 39-71-2503, MCA; NEW, 1986 MAR p. 1835, Eff. 10/31/86; AMD, 1991 MAR p. 1146, Eff. 7/12/91; AMD, 1996 MAR p. 1169, Eff. 4/26/96; REP, 2001 MAR p. 1650, Eff. 8/24/01.)
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42.17.122  RETURNS OF INFORMATION AGENTS  (1)  Agent Information Returns are required to be filed for certain dividends, interest in excess of $10, royalties, payments to retirement plans, rents, salaries, wages, prizes, awards, annuities, pensions, and real estate transactions as specified in 15-30-301, MCA.  These Agent Information Returns may be filed on paper documents, electronically, or on magnetic media.  They are due on or before the 15th day of April following the close of the calendar year with respect to which the payments made are being reported.  The returns are to be filed with the Montana Department of Revenue, P.O. Box 5805, Helena, Montana 59604-5805.

(2)  Paper documents are to be prepared on the appropriate federal information return and a copy filed with the department.  Returns filed on paper forms are to be accompanied by a copy of federal form 1096 summarizing the information being reported to the department. 

(3)  Agent Information Returns filed electronically or on magnetic media are to conform to the specifications outlined in Federal Publication 1220 for the applicable year.  A copy of federal form 4804/4802 must be used to transmit the magnetic files. (History: 15-30-305, MCA; IMP, 15-30-301, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 11, Eff. 1/15/82; AMD, 1988 MAR p. 392, Eff. 2/26/88; AMD, 1992 MAR p. 2555, Eff. 11/26/92; AMD, 1996 MAR p. 2605, Eff. 10/4/96; TRANS from ARM 42.15.311 and AMD, 2002 MAR p. 3708, Eff. 12/27/02.)

Rules 42.17.123 through 42.17.130 reserved
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42.17.131  WITHHOLDING ALLOWANCES  (1)  For purposes of determining the employee's withholding allowances, the amount claimed for Montana may be different than the amount claimed on the IRS form W-4 Withholding Allowance Certificate (on the line stating "Total number of allowances you are claiming"), furnished by the employee to the employer for federal withholding tax purposes.  The department may determine the amount claimed on the IRS form W-4 should be adjusted.  The department does not provide forms for this purpose.  The department has determined that the federal child tax credit that allows extra allowances for federal withholding is not allowed for state purposes when determining the number of allowances for state withholding.

(2)  Exempt status claimed for federal purposes does not exempt an employee's wages from withholding requirements for Montana purposes.

(3)  If an employee fails or refuses to provide the number of allowances on form W-4 (line stating "Total number of allowances you are claiming"), the employer shall withhold, for Montana purposes, on the basis of zero withholding allowances.

(4)  Any change to the "Total number of allowances you are claiming", on form W-4 for federal purposes, including federal re-determinations of allowances automatically changes the number of allowances for Montana purposes unless the allowances have been set at a fixed number by the department under (5).  If a re-determination allows extra allowances for the federal child tax credit for federal purposes, these extra allowances will not be allowed for state purposes.
(5)  An employer is required to provide a copy of any Withholding Allowance Certificate (W-4) to the Department of Revenue, P.O. Box 5805, Helena, Montana 59604-5805, on which an employee has claimed more than ten withholding allowances.  Each such certificate is to be provided at the same time and in the same manner as such certificate is required to be provided to the IRS under 26 CFR 37.3402-1.

(a)  If, upon review of any such certificates, the department determines that the certificate is defective, it may require in writing that the employer disregard the allowances claimed and advise the employer of a maximum number of withholding allowances permitted the employee for state purposes.

(b)  The filing of a new certificate by an employee whose withholding allowances have been set at a fixed maximum number by the department shall be disregarded by the employer unless a number equal to or less than the set maximum is claimed or written notice by the department is given authorizing a different maximum.
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(6)  When adjusting claimed withholding allowances for an employee under (5), the department shall consider:

(a)  exemptions provided under 15-30-112, 15-30-113, and 15-30-114, MCA;

(b)  marital status and number of employers;

(c)  estimated wages and salaries;

(d)  estimated allowable deductions under 15-30-121, 15-30-122, 15-30-123, and 15-30-131, MCA, to the extent that such deductions exceed the average itemized deductions taken into account in the withholding tables;

(e)  business losses;

(f)  annuity plan contributions; and

(g)  residency.

(7)  If an employee fails to provide the department with sufficient information to make the determination in (6), the department shall use its best estimate of the employee's eligible exemptions when determining the withholding allowances.  (History: 15-30-305, MCA; IMP, 15-30-202, MCA; NEW, Eff. 12/31/72; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1982 MAR p. 2152, Eff. 12/17/82; AMD, 1987 MAR p. 1113, Eff. 7/17/87; AMD, 1992 MAR p. 2558, Eff. 11/26/92; AMD, 1998 MAR p. 2504, Eff. 9/11/98; AMD, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 1986 MAR p. 1835, Eff. 10/31/86; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)

42.17.132  TREATMENT OF VACATION ALLOWANCES AND BACK PAY (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-201, MCA; NEW, Eff. 12/31/72; AMD, Eff. 10/5/74; REP, 2001 MAR p. 1650, Eff. 8/24/01.)

42.17.133  TREATMENT OF SUPPLEMENTAL WAGES - STATE INCOME TAX WITHHOLDING  (1)  If supplemental wages, such as bonuses, commissions, or overtime pay, are paid at the same time as regular wages, the state income tax to be withheld should be determined as if the total of the supplemental and the regular wages were a single wage payment for the regular payroll period.

(2)  If the supplemental wages are paid at a different time, the employer may determine the state income tax to be withheld by adding the supplemental wages either to the regular wages for the current payroll period or to the regular wages for the last preceding payroll period within the same calendar year.

(3)  In lieu of the above, the employer may withhold on supplemental wages at the rate of 6%.  (History: 15-30-305, MCA; IMP, 15-30-201, MCA; NEW, Eff. 12/31/72; AMD, Eff. 10/5/74; AMD, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1988 MAR p. 2404, Eff. 11/11/88; AMD, 1993 MAR p. 3045, Eff. 12/24/93.)
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42.17.134  RECIPROCAL AGREEMENT - NORTH DAKOTA  (1)  An employer is not required to deduct Montana state income tax withholding on wages earned by residents of North Dakota under the provisions of the Income Tax and Withholding Tax Reciprocal Agreement between Montana and North Dakota.  Relief from withholding is subject to the following provisions:


(a)  A North Dakota resident performing services in Montana for compensation must annually provide a certificate of North Dakota residency (form NR-2) to his or her employer before the employer may discontinue withholding on compensation earned in Montana.  The certificate is valid only from the date filed to December 31 of the year in which filed. The certificate is rendered invalid if the employee changes his or her residence to any state other than North Dakota;

(b)  Withholding from a North Dakota resident's compensation earned in Montana must be treated as if earned in North Dakota.  If North Dakota requires withholding from the compensation, the North Dakota withholdings must be deducted from the compensation;

(c)  A copy of the employee's NR-2 must be submitted by the employer to the department after it is provided to the employer; and

(d)  If the department determines that an employee's certificate is false or unsubstantiated, it may require an employer to disregard any claim to North Dakota residency and resume withholding on compensation earned in Montana. (History: 15-30-305, MCA; IMP, 15-30-202, 15-30-209, MCA; NEW, 1982 MAR p. 296, Eff. 2/12/82; AMD, 1991 MAR p. 1146, Eff. 7/12/91; AMD, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 2001 MAR p. 1650, Eff. 8/24/01; AMD, 2004 MAR p. 2754, Eff. 11/5/04.)

42.17.135  FALSE STATEMENTS BY EMPLOYEES - RECOMPUTATION OF WITHHOLDING  (1)  Where the department determines that an employee has provided a false withholding certificate or falsified certificate of North Dakota residency, it may require the employer to deduct and withhold from the employee's current wages a recomputed amount of withholding for the current year wages of the employee based on the proper amount of withholding which would have been taken had the false filing not been made.  If the employee has terminated employment and has been paid all wages earned prior to notification of required recomputation, the employer shall not be held liable for the uncollected withholding.

(2)  If an employer has knowledge that a falsified certificate has been provided by the employee and fails to notify the department as required, the employer may be held liable for withholding not collected.  (History: 15-30-305, MCA; IMP, 15-30-202, 15-30-209, MCA; NEW, 1982 MAR p. 296, Eff. 2/12/82.)

ADMINISTRATIVE RULES OF MONTANA
12/31/07
42-1723

42.17.136
DEPARTMENT OF REVENUE


42.17.136  AFFIDAVIT - FORM AND CONTENT  (1)  The form and content of the affidavit exempting property from withholding tax liens shall be approved by the department and shall contain as much as available of the following information:


(a)  the name, address, telephone number and signature of the grantor.  The signature of the grantor must be dated and properly witnessed or notarized.


(b)  the name and address of the third party acquiring an interest in the real or personal property identified.


(c)  the complete identity of the property to be affected by the affidavit, to include as applicable:


(i)  make;


(ii)  model;


(iii)  serial or identification number; and


(iv)  legal description.


(d)  a statement or certification that all taxes, assessments, penalties and interest due from the grantor under 15-30-201 through 15-30-209, MCA, have been paid.  (History: 15-30-305, MCA; IMP, 15-30-208, MCA; NEW, 1987 MAR p. 1643, Eff. 9/25/87; AMD, 1991 MAR p. 1146, Eff. 7/12/91; AMD, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 2001 MAR p. 1650, Eff. 8/24/01.)


42.17.137  AFFIDAVIT - TIME PERIOD FOR EXECUTION  (1)  The Affidavit of Exemption from the grantor must be executed and witnessed or notarized prior to the filing date and time of the warrant for distraint to exempt affected property from withholding or payroll tax liens under the provisions of 15-30-208, MCA.  (History: 15-30-305, MCA; IMP, 15-30-208, 39-71-2503, MCA; NEW, 1987 MAR p. 1643, Eff. 9/25/87; AMD, 1991 MAR p. 1146, Eff. 7/12/91; AMD, 1993 MAR p. 3045, Eff. 12/24/93.)


42.17.138  RECORD OF AFFIDAVIT - NOTICE  (1)  Any person or firm claiming an exemption from withholding or payroll tax liens based upon an affidavit provided by this section shall be required to provide a copy of such affidavit to the department within 30 days of written request from the department.  If said affidavit or a reasonable explanation for failure to provide the affidavit is not received within the 30-day period the department may assume the lien against the property is valid and commence to enforce the lien.  (History: 15-30-305, MCA; IMP, 15-30-208, 39-71-2503, MCA; NEW, 1987 MAR p. 1643, Eff. 9/25/87; AMD, 1991 MAR p. 1146, Eff. 7/12/91; AMD, 1993 MAR p. 3045, Eff. 12/24/93.)


Rules 42.17.139 through 42.17.144 reserved
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42.17.145  OLD FUND LIABILITY TAX  (Repealed)  (History: 15-30-305, 39-71-2503, MCA; IMP, 39-71-2502, MCA; NEW, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 1996 MAR p. 1169, Eff. 4/26/96; REP, 2001 MAR p. 1650, Eff. 8/24/01.)

42.17.146  DEFINITIONS  (Repealed)  (History: 15-30-305, 39-71-2503, MCA; IMP, 39-71-2501, MCA; NEW, 1993 MAR p. 3045, Eff. 12/24/93; REP, 1996 MAR p. 1169, Eff. 4/26/96.)

42.17.147  WAGES - EXCEPTIONS  (Repealed)  (History: 15-30-305, 39-71-2503, MCA; IMP, 15-30-304, 39-71-2501, MCA; NEW, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 1996 MAR p. 1169, Eff. 4/26/96; REP, 2001 MAR p. 1650, Eff. 8/24/01.)

42.17.148  EMPLOYER'S FAILURE TO WITHHOLD OLD FUND LIABILITY TAX  (Repealed)  (History: 15-30-305, 39-71-2503, MCA; IMP, 15-30-203, 15-30-209, 39-71-2503, MCA; NEW, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 1996 MAR p. 1169, Eff. 4/26/96; REP, 2001 MAR p. 1650, Eff. 8/24/01.)


42.17.149  INDIVIDUAL LIABILITY - OLD FUND LIABILITY TAX  (Repealed)  (History: 15-30-305, 39-71-2503, MCA; IMP, 15-30-209, 35-10-307, 39-71-2503, MCA; NEW, 1993 MAR p. 3045, Eff. 12/24/93; AMD, 1996 MAR p. 1169, Eff. 4/26/96; REP, 2001 MAR p. 1650, Eff. 8/24/01.)
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