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42.15.301

Subchapter 3

Tax Returns

42.15.301  WHO MUST FILE RETURNS  (1)  The following must file an individual income tax or fiduciary return:

(a)  Every resident who is a single person, and every resident who is a married person who does not elect or, as provided in ARM 42.15.321, is not allowed to elect, to file a joint return with a spouse, must file a return if the person's gross income from all sources for the taxable year is more than $1,500, adjusted as provided in (3), plus the value of the exemptions the person is entitled to for age 65 or for blindness.

(b)  Married persons, both of whom are residents, not filing separate returns must file a joint return if their combined gross income for the taxable year from all sources exceeds $3,000, adjusted as provided in (3), plus the value of the exemptions they are entitled to for age 65 or blindness.

(c)  Every nonresident who is a single person, and every nonresident who is a married person who does not elect or, as provided in ARM 42.15.321, is not allowed to elect, to file a joint return with a spouse, must file a return if the person’s gross income from all sources is more than $1,500, adjusted as provided in (3), plus the value of the exemptions the person is entitled to for age 65 or blindness, and they have any Montana source income.

(d)  Married persons, both of whom are full-year nonresidents, not filing separate returns, must file a joint return if their combined gross income for the taxable year from all sources exceeds $3,000, adjusted as provided in (3), plus the value of the exemptions they are entitled to for age 65 or blindness, and either or both of them have any Montana source income.

(e)  The estate of a decedent who was a resident must file a return if its gross income for the year from all sources exceeds its exemption allowance.
(f)  The estate of a decedent who was a nonresident must file a return if its gross income from all sources exceeds its exemption allowance, and the estate has any Montana source income.

(g)  A nonbusiness trust which is not a grantor trust and is subject to the Montana Trust Code, Title 72, chapter 33, MCA, must file a return if its gross income for the year from all sources exceeds its exemption allowance.

(h)  A business trust, including an REIT, is treated as a C corporation taxable under Title 15, chapter 31, MCA.  See chapters 23 and 24 of Title 42, Administrative Rules of Montana, for the corporation license tax rules.

ADMINISTRATIVE RULES OF MONTANA
3/31/06
42-1525

42.15.302
DEPARTMENT OF REVENUE

(2)  A nonresident’s distributive share of a pass-through entity’s Montana source income is included in determining a nonresident’s obligation to file a Montana individual income tax return.  A nonresident whose only Montana source income for the tax year is from one or more partnerships or S corporations, each of which has elected to file a composite return and pay a composite tax on behalf of consenting participants, is not required to file an individual income tax return.  A nonresident who has Montana source income from a partnership or S corporation who does not elect to file a composite return or who has any other Montana source income (for example, wages from employment in Montana or rental income from property located in Montana), is required to file a Montana individual income tax return if the gross income from all sources, adjusted as provided in this rule, exceeds the applicable limit.
(3)  By November 1 of each year the department will multiply the minimum amount of gross income necessitating the filing of a return by the inflation figure for the taxable year.  (History: 15-1-201, 15-30-305, 15-31-501, MCA; IMP, 15-30-142, 15-30-143, 15-30-1102, 15-30-1111, 15-30-1112, MCA; Eff. 12/31/72; AMD, Eff. 10/5/74; AMD, 1982 MAR p. 10, Eff. 1/15/82; AMD, 1996 MAR p. 2605, Eff. 10/4/96; AMD, 2002 MAR p. 3708, Eff. 12/27/02; AMD, 2004 MAR p. 3147, Eff. 12/17/04.)

42.15.302  FILING DATE ON HOLIDAY OR WEEKEND  (REPEALED)  (History: 15-30-305, MCA; IMP, 15-30-144, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 10, Eff. 1/15/82; REP, 2004 MAR p. 1965, Eff. 8/20/04.)

42.15.303  RETURNS FOR THOSE UNABLE TO MAKE OWN RETURN
(1)  Any taxpayer who for any reason is unable to make a return may have the return made by a designated agent.  In the case of a minor, the return may be made by the minor or by a guardian or other person charged with the minor's care or property.  In the case of a taxpayer who is mentally or physically incapable of making a return, the return for such person shall be made by the guardian or other person charged with the care of the taxpayer's person or property.

(2)  A return must be filed for a decedent covering the period from the beginning of the taxable year to the date of death.  If the deceased taxpayer was married, a joint return may be filed to include the income of the decedent for the period the decedent was alive and the income of the surviving spouse for the entire taxable year.  The executor or administrator of the decedent is responsible for making the decedent's return.  (History: 15-30-305, MCA; IMP, 15-30-142, MCA; Eff. 12/31/72; AMD, 1996 MAR p. 2605, Eff. 10/4/96.)

42.15.304  PARTNERSHIP RETURN  (REPEALED)  (History: 15-30-305, MCA; IMP, 15-30-133, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 11, Eff. 1/15/82; REP, 2002 MAR p. 3708, Eff. 12/27/02.)
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42.15.305  TRUST AND ESTATE RETURNS  (REPEALED)  (History: 15-30-305, MCA; IMP, 15-30-135, MCA; Eff. 12/31/72; AMD, Eff. 10/5/74; AMD, Eff. 11/3/75; AMD, 1982 MAR p. 10, Eff. 1/15/82; AMD, 1983 MAR p. 1265, Eff. 9/16/83; AMD, 1992 MAR p. 2555, Eff. 11/26/92; AMD, 1996 MAR p. 2605, Eff. 10/4/96; REP, 2004 MAR p. 3147, Eff. 12/17/04.)

42.15.306  SUB "S" CORPORATION AND PARTNERSHIP LOSSES  (REPEALED)  (History: 15-30-305, MCA; IMP, 15-30-133, 15-31-101, MCA; NEW, 1983 MAR p. 1358, Eff. 9/30/83; REP, 2002 MAR p. 3708, Eff. 12/27/02.)

42.15.307  SUBCHAPTER "S" ADDITION TO MONTANA ADJUSTED GROSS INCOME  (TRANSFERRED)  (History: 15-30-305, MCA; IMP, 15-30-111, MCA; NEW, 1985 MAR p. 1633, Eff. 11/1/85; TRANS, to ARM 42.9.402, 2002 MAR p. 3708, Eff. 12/27/02.)

42.15.308  MONTANA ADJUSTED GROSS INCOME  (TRANSFERRED)  (History: 15-30-305, MCA; IMP, 15-30-111, MCA; NEW, 1985 MAR p. 1633, Eff. 11/1/85; AMD, 1994 MAR p. 1720, Eff. 6/24/94; AMD and TRANS, to ARM 42.15.221, 2004 MAR p. 3147, Eff. 12/17/04.)

42.15.309  MONTANA MODIFIED ADJUSTED GROSS INCOME  (TRANSFERRED)  (History: 15-30-305, MCA; IMP, 15-30-111, MCA; NEW, 1985 MAR p. 1916, Eff. 12/13/85; AMD, 1992 MAR p. 2555, Eff. 11/26/92; AMD, 1996 MAR p. 2605, Eff. 10/4/96; AMD and TRANS, to ARM 42.15.222, 2004 MAR p. 3147, Eff. 12/17/04.)

42.15.310  DEFINITIONS  The following definitions apply to rules found in this subchapter:


(1)  "Injured spouse" means a taxpayer who does not owe a child support obligation, but who has reported income on a joint return with a taxpayer who does owe a past due child support obligation.


(2)  "Obligated spouse" means a taxpayer who is liable for a past due child support obligation.  (History: 17-4-110, MCA; IMP, 17-4-105, MCA; NEW, 2004 MAR p. 3147, Eff. 12/17/04.)

42.15.311  INFORMATION RETURN  (TRANSFERRED)  (History: 15-30-305, MCA; IMP, 15-30-301, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 11, Eff. 1/15/82; AMD, 1988 MAR p. 392, Eff. 2/26/88; AMD, 1992 MAR p. 2555, Eff. 11/26/92; AMD, 1996 MAR p. 2605, Eff. 10/4/96; TRANS, to ARM 42.17.122, 2002 MAR p. 3708, Eff. 12/27/02.)

42.15.312  ACCEPTANCE OF REPRODUCED TAX FORMS  (1)  Subject to the following conditions and except as provided in (2), the department will accept paper reproductions of official tax return forms and other supporting documents.  These forms must be:
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(a)  facsimiles of the official form;

(b)  on paper the quality and weight of the official form;

(c)  produced on paper which may readily and permanently be written upon and stamped with ink; and 

(d)  of the same size as the official form. 

(2)  The department will not accept reproductions of scannable payment coupons.  (History: 15-30-305, MCA; IMP, 15-30-144, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 10, Eff. 1/15/82; AMD, 1996 MAR p. 2605, Eff. 10/4/96; AMD, 2004 MAR p. 3147, Eff. 12/17/04.)

42.15.313  FEDERAL RETURNS  (REPEALED)  (History: 15-30-305, MCA; IMP, 15-30-304, MCA; Eff. 12/31/72; AMD, Eff. 11/3/75; AMD, 1996 MAR p. 2605, Eff. 10/4/96; REP, 2004 MAR p. 3147, Eff. 12/17/04.)

42.15.314  CHANGES IN FEDERAL TAXABLE INCOME  (1)  When a taxpayer's federal taxable income is changed or corrected by the IRS, or other authority, the taxpayer must file an amended return within 90 days after receiving notice from the IRS.
(2)  When a taxpayer changes his or her own federal taxable income by amending his or her federal income tax return, the taxpayer must file an amended return reporting these changes within 90 days after filing the federal amended tax return.
(3)  Interest and penalty are assessed on any unpaid tax under the original return from the prescribed due date of the original return until the department receives payment.  (History: 15-30-305, MCA; IMP, 15-1-216, 15-30-145, 15-30-146, 15-30-304, MCA; Eff. 12/31/72; AMD, Eff. 10/5/74; AMD, Eff. 11/3/75; AMD, 1982 MAR p. 10, Eff. 1/15/82; AMD, 1992 MAR p. 2555, Eff. 11/26/92; AMD, 1996 MAR p. 2605, Eff. 10/4/96; AMD, 2004, MAR p. 3147, Eff. 12/17/04; AMD, 2006 MAR p. 85, Eff. 1/13/06; AMD, 2008 MAR p. 178, Eff. 2/1/08.)

42.15.315  ORIGINAL AND AMENDED RETURNS  (1)  An original return is considered to be the return that is due on the fifteenth day of the fourth month after the close of the taxpayer's tax year.

(2)  Original returns are Montana Forms 2, 2M, 2EZ, and FID-3 only.  Form 2S is also used for tax years prior to 2006 as an original return.
(3)  An amended return is not an original return but only a correction to an original return.

(4)  An amended return will not be accepted without an original return being on file with the department.

(5)  Late file and late pay penalties are assessed as required under 15-1-216 and 15-30-321, MCA, on the correct amount due on the original return.

(6)  The late file and late pay penalties will be adjusted based on the corrected amount of tax due, which results from an amended return, adjustment from an audit, or correction to the original return.
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(7)  If required by 15-1-216 and 15-30-321, MCA, interest will be calculated on the original return.  If an amendment is made to the original return, interest will be calculated as required under 15-30-149 or 15-30-142, MCA, as of the due date in (1).

(8)  An extension of time to file an original return does not extend the time to pay. When an original return is filed before the extension date and payment is not made, the return is subject to late pay penalties.

(9)  If an extension of time to file has been made and the original return was not filed before the extension deadline, the original return is subject to late file and late pay penalties.

(10)  The appeal process, provided in ARM 42.2.613 through 42.2.621, will apply to adjustments and corrections made by the department to a filed amended return.  (History: 15-30-305, MCA; IMP, 15-1-216, 15-30-142, 15-30-149, 15-30-241, 15-30-321, MCA; NEW, 1988 MAR p. 2745, Eff. 12/23/88; AMD, 1992 MAR p. 2555, Eff. 11/26/92; AMD, 1996 MAR p. 2605, Eff. 10/4/96; AMD, 2002 MAR p. 1096, Eff. 4/12/02; AMD, 2005 MAR p. 1592, Eff. 12/17/04; AMD, 2006 MAR p. 85, Eff. 1/13/06; AMD, 2008 MAR p. 178, Eff. 2/1/08.)

42.15.316  EXTENSIONS AND ESTIMATED PAYMENTS  (1)  A four-month extension of time to file an individual income tax return is automatically allowed a taxpayer if the following conditions are met on or before the due date of the return:
(a)  the taxpayer has applied for a corresponding extension of time to file their federal income tax return; and

(b)  the taxpayer has paid either through withholding, estimated tax payments, or a combination of withholding and estimated payments, either of the following:

(i)  90% of their current year's income tax liability; or

(ii)  100% of their prior year's income tax liability.

(2)  A taxpayer's tax liability and percent level of payment are determined as provided in ARM Title 42, chapter 17, subchapter 3.

(3)  If a taxpayer does not meet either of the required payment thresholds as required by 15-30-144, MCA, late pay and late file penalties will be applied as provided in 15-1-216, MCA.

(4)  Underpayment interest, as provided in 15-30-241, MCA, accrues to the original due date of the return.  Interest from and after the original due date of the return accrues as provided in 15-1-216, MCA, whether or not the time for filing the return has been extended.

(5)  The underpayment is calculated as provided in ARM Title 42, chapter 17, subchapter 3.


(6)  An additional two month extension is automatically allowed if the taxpayer has applied for a corresponding extension of time to file their federal income tax return and made the payments required for the initial extension described in (1).
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(7)  Taxpayers who are either first time filers, or have a zero or negative taxable income for the previous year, are considered to have paid 100% of the previous year's tax for purposes of meeting the threshold requirements in 15-30-144, MCA.  (History: 15-30-305, MCA; IMP, 15-1-201, 15-1-216, 15-30-144, 15-30-331, MCA; NEW, 1992 MAR p. 145, Eff. 1/31/92; AMD, 1995 MAR p. 2507, Eff. 11/23/95; AMD, 2004 MAR p. 3147, Eff. 12/17/04; AMD, 2008 MAR p. 178, Eff. 2/1/08.)

42.15.317  FILING DATE  (1)  In lieu of other evidence, a postmark issued by the United States Postal Service is considered the date of filing.  To be timely, paper filings must be postmarked on or before the due date.  (History: 15-30-305, MCA; IMP, 15-30-204, 15-30-207, 39-71-2503, MCA; NEW, 1996 MAR p. 1169, Eff. 4/26/96; TRANS, from ARM 42.5.210, 2003 MAR p. 2897, Eff. 12/25/03.)

42.15.318  MONTANA NET OPERATING LOSSES  (1)  Net operating losses must be determined as provided in section 172 of the IRC.  A taxpayer has a Montana net operating loss if their Montana taxable income, recomputed with the adjustments provided in section 172(d) of the IRC, is less than zero.  In recomputing Montana taxable income, the following must be added back:

(a)  any net operating loss deduction;


(b)  any deduction for personal and dependent exemptions if the taxpayer is an individual, and the exemption provided in 15-30-136, MCA, if the taxpayer is an estate or trust;


(c)  any gain excluded from the sale or exchange of qualified small business stock pursuant to section 1202 of the IRC;

(d)  the amount by which a deduction for losses from sales or exchanges of capital assets exceeds the amount includable for gains from sales or exchanges of capital assets; and


(e)  the amount by which nonbusiness deductions exceed nonbusiness income.

(2)  When computing the net operating loss, the carrybacks, and carryovers, and the refund limits of taxpayers whose marital or filing status has changed, the federal rules and instructions applicable to change in marital status and change in filing status must be followed.

(3)  A nonresident who owns a business that operates both within and without Montana must follow the provisions in 15-1-601, MCA, and the principles of allocation and apportionment located in ARM Title 42, chapter 26 to determine the amount of the business-wide loss attributable to Montana. 

(4)  To determine the portion of a deductible expense attributable to income from a trade or business, the expense must be multiplied by the ratio of net income from the trade or business to Montana adjusted gross income.  When calculating the portion of federal tax attributable to trade or business income, the ratio must be calculated using the net business income and Montana adjusted gross income for the year the federal tax was incurred. 
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(5)  An election to waive the carryback of the net operating loss is irrevocable. If a taxpayer elects to waive the carryback, the election must be made by the due date (including extensions of time) for filing the taxpayer's return for the tax year of the net operating loss.  (History: 15-30-305, MCA; IMP, 15-30-117, 15-30-110, MCA; NEW, 1985 MAR p. 2015, Eff. 12/27/85; AMD, 1988 MAR p. 2745, Eff. 12/23/88; AMD, 1992 MAR p. 1245, Eff. 6/12/92; AMD, 1992 MAR p. 2556, Eff. 11/26/92; AMD and TRANS, from ARM 42.15.116, 2004 MAR p. 3147, Eff. 12/17/04.)

42.15.319  DATE AND PLACE OF FILING AND PAYMENT  (1)  The due date for filing an individual income tax return is the 15th day of the 4th month following close of the tax year and payment of the tax is the due date prescribed for filing the return.


(2)  A return may be filed by personal delivery, mail and, in some cases, electronically or by telephone.

(a)  A return may be filed by personal delivery to the Montana Department of Revenue, 3rd Floor, Sam W. Mitchell Building, 125 North Roberts, Helena, Montana.

(b)  A return may be filed by mailing it postage prepaid by U.S. Postal Service First-Class or Priority mail to:

Department of Revenue


P.O. Box 5805


Helena, Montana 59604-5805


(i)  If a return is mailed as provided in this section, on or before the due date, and received by the department, the return is considered filed on the date mailed.  A taxpayer is responsible for establishing the date a return is mailed. 


(c)  The rules for filing a return electronically or by telephone are located in ARM Title 42, chapter 5, subchapter 2.


(3)  Every taxpayer must compute their tax liability and pay the balance of any tax due in full on or before the prescribed due date as stated in 15-30-142, MCA.  If the balance due is less than $1, payment is not required.  If full payment of the balance due is not made on or before the prescribed due date, interest and penalty accrue from the prescribed due date of the return until paid as provided in 15-1-216, MCA.


(a)  If tax is paid by check or money order, the check or money order should be made payable to the "Montana Department of Revenue."


(b)  The rules for paying a tax electronically are located in ARM Title 42, chapter 5, subchapter 2.


(c)  The rules for paying a tax by credit card are located in ARM Title 42, chapter 5, subchapter 2.  (History: 15-30-305, MCA; IMP, 15-30-142, 15-30-144, MCA; NEW, Eff. 12/31/72; AMD, 1982 MAR p. 14, Eff. 1/15/82; AMD and TRANS, from ARM 42.16.101, 2004 MAR p. 3153, Eff. 12/17/04; AMD, 2008 MAR p. 178, Eff. 2/1/08.)
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42.15.320  DEFICIENCY NOTICES AND PAYMENTS  (1)  As soon as practical after a return is filed, the department will examine the return and verify the amount of tax.  If the department determines that the tax liability is greater than the amount previously paid, it will mail notice of the additional tax plus penalty and interest as outlined in 15-1-216, MCA.

(2)  Within 30 days of the date of the deficiency notice, the taxpayer may file a written request for informal review or a written objection as provided in ARM 42.2.510. (History: 15-30-305, MCA; IMP, 15-30-142, 15-30-144, MCA; NEW, Eff. 12/31/72; AMD, 1982 MAR p. 14, Eff. 1/15/82; AMD and TRANS, from ARM 42.16.102, 2004 MAR p. 3153, Eff. 12/17/04; AMD, 2006 MAR p. 85, Eff. 1/13/06.)

42.15.321  JOINT RETURNS  (1)  A joint return may be filed even though one of the spouses has no income or deductions.  However, a joint return is not permitted if any of the following apply:
(a)  the spouses have different taxable years;
(b)  one is a resident and one is a nonresident; or 
(c)  either spouse is a part-year resident.

(2)  A joint return must include all income and deductions of both spouses.  If a joint return is filed, both the husband and the wife must sign the return, and both are jointly and severally liable for the tax.

(3)  Married taxpayers who have filed a joint return may not revoke their election to file jointly and file separately unless the following conditions are met:

(a)  both spouses must agree to file separately on the same form;

(b)  all prior years' tax liabilities must be paid; and
(c)  the tax liability determined under the joint return for the tax year for which a change is sought must be paid.  (History: 15-30-305, MCA; IMP, 15-30-142, MCA; Eff. 12/31/72; AMD, 1980 MAR p. 2927, Eff. 11/15/80; AMD, 1992 MAR p. 2555, Eff. 11/26/92; AMD, 2002 MAR p. 3708, Eff. 12/27/02; AMD, 2004 MAR p. 3147, Eff. 12/17/04; AMD, 2008 MAR p. 178, Eff. 2/1/08.)

42.15.322  SEPARATE RETURNS FOR MARRIED TAXPAYERS  (1)  If husband and wife file separate returns, each must report their own adjusted gross income.  Under no circumstances may income be arbitrarily assigned from one spouse to the other.

(2)  Income from salaries, wages, bonuses, and commissions and other income derived from personal services rendered either as an employee or as an independent contractor, must be reported by the spouse who earned it.

(3)  Income such as rents, royalties, dividends, and interest must be reported by the spouse who owns the property from which the income is derived.  If such income is derived from property which is jointly owned by the spouses, the income must be split equally unless the taxpayers show a different proportional ownership.

(4)  Income from pass-through entities must be reported by the spouse who is the partner, shareholder, member, or other owner of the interest in the pass-through entity to which the income is attributable.  If such income is derived from the joint ownership of stock in a corporation, the income must be split equally unless the taxpayers show a different proportional ownership.
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(5)  The net income from any business conducted as a sole proprietorship or conducted by a disregarded entity that is treated as a sole proprietorship, must be reported in full by the spouse who is the individual proprietor.  However, in the event the proprietor's spouse regularly and systematically renders substantive personal services in the operation of the business and with respect to which services he or she is not paid a salary or wages, the proprietor and the spouse may, at their option, agree that the spouse earned an amount equivalent to reasonable compensation for the services rendered, and such amount shall be deemed income taxable to that spouse as compensation for services rendered, and such amount shall reduce the proprietorship income taxable to the spouse who is the actual proprietor.  Income deemed earned by the spouse for services rendered cannot be justified solely by a legal property-holding arrangement, but must be justified by showing a substantial contribution of personal services.  The allocated amount cannot exceed the gross income derived from a sole proprietorship.

(6)  This rule applies to income earned on or after January 1, 1973.  (History: 15-30-305, MCA; IMP, 15-30-111, 15-30-142, MCA; Eff. 12/31/72; AMD, Eff. 3/7/74; AMD, Eff. 4/5/74; AMD, 1992 MAR p. 2555, Eff. 11/26/92; AMD, 1996 MAR p. 2605, Eff. 10/4/96; AMD, 2002 MAR p. 3708, Eff. 12/27/02; AMD, 2008 MAR p. 178, Eff. 2/1/08.)

42.15.323  VOLUNTARY REFUND CHECKOFF FOR NONGAME WILDLIFE FUND  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-150, MCA; NEW, 1983 MAR p. 1744, Eff. 11/26/83; REP, 1985 MAR p. 1634, Eff. 11/1/85.)

42.15.324  HANDLING OF ELDERLY HOMEOWNER CREDIT RETURNS  (TRANSFERRED)  (History: 15-30-305, MCA; IMP, 15-30-174, MCA; NEW, 1984 MAR p. 2034, Eff. 12/28/84; AMD, 1996 MAR p. 2605, Eff. 10/4/96; AMD and TRANS, to ARM 42.4.303, 2004 MAR p. 3147, Eff. 12/17/04.)

42.15.325  FAILURE TO FURNISH REQUESTED INFORMATION OR FILE A DELINQUENT RETURN  (1)  A taxpayer must provide information the department requests to ascertain the correctness of a return within 30 days after the date of the request or obtain the department's consent to provide the information at a later date. If the taxpayer does not provide this information within 30 days, or as agreed upon, the department will adjust or disallow any amount or item that remains unverified.  If the request is in writing, the 30 days are computed from the date of the written request.


(2)  If a taxpayer does not file a delinquent return within 30 days after the date of a written request to file the return or obtain the department's consent to file the return at a later date, the department will estimate the taxpayer's taxable income.

(3)  Failure to supply the information requested or to file a requested return will result in the assessment of tax and the assessment of interest and penalty as provided in 15-1-216, MCA.  (History: 15-30-305, MCA; IMP, 15-30-145, MCA; NEW, 1984 MAR p. 2033, Eff. 12/28/84; AMD, 2004 MAR p. 3147, Eff. 12/17/04.)
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42.15.326  REQUEST FOR ADJUSTMENT OF JOINT RETURN  (1)  A taxpayer may request the department to adjust a joint tax return that was filed in the circumstance where the refund is being offset by the department for a child support arrearage.


(2)  The adjustment will reflect the dollar amount of the refund that is attributable to the "obligated spouse," and the part of the refund that is attributable to the "injured spouse."  The amount attributable to the injured spouse will be deemed exempt from offset.


(3)  This request must be made in writing, and must be made within 30 days after the Notice of Offset and Opportunity for Hearing is mailed to the taxpayer.  (History: 15-1-201, 15-30-305, 17-4-110, MCA; IMP, 15-1-211, 15-30-142, 17-4-105, MCA; NEW, 1986 MAR p. 1026, Eff. 6/13/86; AMD and TRANS, from ARM 42.16.108, 2004 MAR p. 3153, Eff. 12/17/04.)

42.15.327  STATEMENT REQUIRED FOR ADJUSTMENT OF JOINT RETURN  (1)  The written request for an adjustment of the joint tax return referenced in ARM 42.15.326, shall include a statement entitled "injured spouse statement."  This statement must:

(a)  contain the identical social security numbers of both spouses in the same order as they appear on the original joint tax return; 

(b)  clearly indicate how any income, itemized deductions, exemptions, credits, and tax payments (as originally claimed) should be divided between the spouses;

(c)  be signed by both spouses; and 


(d)  be mailed to the Department of Revenue, P.O. Box 5805, Helena, Montana 59604-5805, before any adjustment can be made.

(2)  This statement, when mailed to the department, does not relieve the obligated taxpayer of the responsibility for requesting a hearing, in writing, if the taxpayer wishes to contest the child support debt.  This request must be made within 30 days after the notice of offset and opportunity for hearing is mailed to the taxpayer.


(3)  The department will review the statement and the tax return, make the adjustment of the tax liability and refund, and will subsequently notify the taxpayer in writing of the final determination.  If the taxpayer disagrees with the adjustment made by the department, the taxpayer may request a reconsideration of the adjustment pursuant to ARM 42.2.613 through 42.2.621.  (History: 15-1-201, 15-30-305, 17-4-110, MCA; IMP, 15-1-211, 15-30-142, 17-4-105, MCA; NEW, 1986 MAR p. 1026, Eff. 6/13/86; AMD and TRANS, from ARM 42.16.109, 2004 MAR p. 3153, Eff. 12/17/04.)


42.15.328  FORM OF CLAIM FOR REFUND  (1)  A claim for refund may be in the form of an amended return, a formal claim, or any written instrument signed by the taxpayer, clearly stating the facts concerning payment of the tax and the grounds upon which the claim is based.  If the claim is not made on an amended return form, it must be mailed to:


Department of Revenue


P.O. Box 5805


Helena, MT 59604-5805.

(History: 15-30-305, MCA; IMP, 15-30-149, MCA; Eff. 12/31/72; AMD and TRANS, from ARM 42.16.132, 2004 MAR p. 3153, Eff. 12/17/04.)
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