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42.15.205
Subchapter 2

Montana Additions and Subtractions


42.15.201  ACCOUNTING PERIODS  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-101, MCA; Eff. 12/31/72; AMD, 1982 MAR p. 10, Eff. 1/15/82; REP, 2004 MAR p. 3147, Eff. 12/17/04.)


42.15.202  TAXABLE YEAR DEFINED  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-101, MCA; Eff. 12/31/72; REP, 2002 MAR p. 3708, Eff. 12/27/02.)


42.15.203  YEARS DEFINED  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-101, MCA; Eff. 12/31/72; REP, 2002 MAR p. 3708, Eff. 12/27/02.)

42.15.204  DEFINITIONS  The following definitions apply to rules found in this subchapter:


(1)  "Armed forces" means the United States Army, Navy, Marine Corps, Air Force, or Coast Guard.  (History: 15-30-305, MCA; IMP, 15-30-116, MCA; NEW, 2004 MAR p. 3147, Eff. 12/17/04.)


42.15.205  REFUNDS OF FEDERAL INCOME TAX  (1)  If a taxpayer claims an itemized deduction for federal income taxes paid under 15-30-121(1)(b), MCA, in one tax period and subsequently receives a refund of those taxes paid in another tax period, the amount of refund that is taxable under 15-30-111(1)(b), MCA, is computed as though the taxpayer had paid the proper amount of federal tax and claimed the appropriate deduction during the period.  A taxpayer whose deduction for federal income taxes was limited under 15-30-121(1)(b), MCA, for tax years beginning after December 31, 2004, would only report the portion of their refund that reduces their tax paid below the applicable limitation.

(2)  The following examples illustrate the application of this rule:


(a)  Example 1 - Taxpayer A pays $15,000 in federal income taxes in 2005, has no other itemized deductions, files as 'single' on his Montana state income tax return, and receives a federal refund in 2006 of $8,000.  If the taxpayer had paid the proper tax during 2005, his federal taxes paid would have been $7,000.  Since his Montana deduction for federal taxes is limited to $5,000 in both situations, none of the refund would be included in Montana taxable income.


(b)  Example 2 - Married taxpayers B and C pay $20,000 in federal income taxes in 2005, have no other itemized deductions, file as 'joint' on their Montana state income tax return, and receive a federal refund in 2006 of $12,500.  If the taxpayers had paid the proper tax during 2005, their federal taxes paid would have been $7,500.  Since their Montana deduction for federal income taxes was limited to $10,000, only $2,500 of their federal refund would be included in Montana taxable income.
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(c)  Example 3 - Taxpayer D pays $6,500 in federal income taxes in 2005, has other itemized deductions totaling $4,500, files as 'single' on her Montana state income tax return, and receives a federal refund in 2006 of $4,100.  If the taxpayer had paid the proper tax during 2005, her federal taxes paid would have been $2,400.  Since her Montana deduction for federal income taxes was limited to $5,000, only $2,600 of her federal refund would be included in Montana taxable income.

(3)  The provisions under (1) and (2) shall be effective for tax year 2006 forward.

(4)  Unless clearly attributable to one spouse, married taxpayers who filed a joint federal return but separate Montana returns in the prior year and received a federal refund are required to prorate the federal income tax refund between spouses by applying the ratio of the federal income tax deduction claimed on the Montana return in the prior year.


(a)  Example:  Spouses A and B filed a joint federal return but separate Montana returns for 2006.  Spouse A claimed a deduction for federal income taxes of $5,000 and spouse B claimed a deduction of $3,000 for a total of $8,000.  If the taxpayers received a federal refund in the amount of $1,000, spouse A would use $625 ($5,000/8,000 * $1,000) and spouse B would use $375 ($3,000/8,000 * $1,000) in calculating how much of their federal refund is taxable in Montana under the tax benefit rule.  (History: 15-30-305, MCA; IMP, 15-30-111, 15-30-121, MCA; NEW, 2007 MAR p. 485, Eff. 4/13/07; AMD, 2008 MAR p. 178, Eff. 2/1/08.)
42.15.206  ADDITIONS AND SUBTRACTIONS FOR MARRIED TAXPAYERS FILING SEPARATE RETURNS  (1)  Except as provided in (2), married taxpayers who file a joint federal return but separate Montana returns must compute their taxable income using the federal rules for married taxpayers filing separately.  Items clearly attributable to one spouse must be claimed by that spouse.  An item not clearly attributable to one spouse must be divided equally unless the spouses enter into a binding written agreement providing a different division.
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(2)  The following items are exceptions to (1) as provided for in 15-30-111, MCA:


(a)  Married taxpayers filing a joint federal return allowed a capital loss deduction under section 1211 of the Internal Revenue Code, 26 U.S.C. 1211, and who file separate Montana returns may claim the same amount of capital loss deduction allowed on the federal return.  If the allowable capital loss is clearly attributable to one spouse, the loss must be shown on that spouse's return.  If the loss is not clearly attributable to one spouse, the loss must be split equally between each return.  The aggregate loss of spouses attributable to a capital loss can never exceed the amount of losses allowable for federal income tax purposes to spouses filing a joint federal income tax return for that loss.  For example, spouse A has a $5,000 current year capital gain and spouse B has a $9,000 capital loss carried over from prior years for state purposes but which had been absorbed on their federal return in a prior year.  If the spouses file in Montana as "married filing separately," spouse A should report the $5,000 capital gain on the appropriate line of the "Federal Income" portion of the return and report $5,000 as a "Capital Loss Adjustment" on Schedule II, Montana Subtractions from Federal Adjusted Gross Income.  Spouse B should report $3,000 on the same line on Schedule II since the capital loss is attributable to them.  Spouse B will then have a remaining capital loss carryover of $1,000 ($9,000 current capital loss less $8,000 used).

(b)  Married taxpayers filing a joint federal return allowed passive and rental income losses are not required to recompute allowable losses according to the federal rules for married taxpayers filing separately under section 469 of the Internal Revenue Code, 26 U.S.C. 469.  If the allowable loss is clearly attributable to one spouse, the loss must be shown on that spouse's return.  If the loss is not clearly attributable to one spouse, the loss must be split equally between each return.  The aggregate losses of spouses attributable to a passive loss or rental loss can never exceed the amount of losses allowable for federal income tax purposes to spouses filing a joint federal income tax return for that loss.

(c)  Married taxpayers filing a joint federal return in which one or both of the taxpayers are allowed a deduction for an individual retirement contribution under section 219 of the Internal Revenue Code, 26 U.S.C. 219, and who file separate Montana income tax returns may claim the same amount of the deduction that is allowed on the federal return. The deduction must be attributed to the spouse who made the contribution.  This provision does not affect any contributions made for tax years beginning before January 1, 2007.

(d)  Married taxpayers filing a joint federal return who are allowed a deduction for interest paid for a qualified education loan under section 221 of the Internal Revenue Code, 26 U.S.C. 221, and who file separate Montana income tax returns may claim the same amount of the deduction that is allowed on the federal return. The deduction may be split equally on each return or in proportion to each taxpayer's share of federal adjusted gross income.  This provision does not affect any interest paid during tax years beginning before January 1, 2007 for which the deduction was not allowed on the Montana tax return.
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(e)  Married taxpayers filing a joint federal return who are allowed a deduction for qualified tuition and related expenses under section 222 of the Internal Revenue Code, 26 U.S.C. 222, and who file separate Montana returns may claim the same amount of the deduction that is allowed on the federal return.  The deduction may be split equally on each return or in proportion to each taxpayer's share of federal adjusted gross income.  This provision does not affect any expenses paid during tax years beginning before January 1, 2007 for which the deduction was not allowed on the Montana tax return.  (History: 15-30-305, MCA; IMP, 15-30-111, MCA; NEW, 2008 MAR p. 178, Eff. 2/1/08.)

Rules 42.15.207 through 42.15.210 reserved


42.15.211  ACCOUNTING METHODS  (TRANSFERRED)  (History: 15-30-305, MCA; IMP, 15-30-101, MCA; Eff. 12/31/72; AMD and TRANS, to ARM 42.2.307, 2004 MAR p. 1965, Eff. 8/20/04.)


42.15.212  PAID AND RECEIVED DEFINED  (Repealed)  (History: 15-30-305, MCA; IMP, 15-30-101, MCA; Eff. 12/31/72; REP, 2002 MAR. p. 3708, Eff. 12/27/02.)

42.15.213  SMALL BUSINESS CORPORATION DIVIDEND AND CAPITAL GAIN EXCLUSION  (1)  Certain capital gain and dividend income realized by an individual from an investment in a small business investment company is exempt from taxation.  The rules regarding small business investment companies are located in ARM Title 42, chapter 23, subchapter 1.  (History: 15-30-305, MCA; IMP, 15-33-103, MCA; NEW, 2004 MAR p. 3147, Eff. 12/17/04.)

42.15.214  RESIDENT MILITARY SALARY EXCLUSION  (1)  The following items of military compensation received by a resident service member are exempt from Montana income tax:

(a)  basic, special, and incentive pay received for serving on active duty as a member of the regular armed forces;

(b)  basic, special, and incentive pay received by a member of a reserve component of the armed forces or a member of the National Guard, for active duty in a "contingent operation" as defined in 10 USC 101; and 

(c)  basic, special, and incentive pay received by a member of the National Guard for active service authorized by the President of the United States or the Secretary of the Defense for a period of more than 30 consecutive days for the purpose of responding to a national emergency declared by the President and supported by federal funds.

(2)  Military compensation that is not exempt from Montana income tax includes:

(a)  salary received for annual training and weekend duty; 

(b)  salary received by a member of a reserve component of the armed forces for service not described in (1)(b); and 

(c)  retired, retainer, or equivalent pay, or allowances.
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(3)  As provided in the Military Family Tax Relief Act of 2003, for federal income tax purposes a member of a reserve component of the armed forces may deduct certain travel expenses incurred after December 31, 2002, in connection with serving more than 100 miles away from home.  Because the deduction reduces federal adjusted gross income, the deduction also reduces the service member's income subject to Montana tax.  (History: 15-30-305, MCA; IMP, 15-30-101, 15-30-116, MCA; Eff. 12/31/72; AMD, Eff. 7/5/75; AMD, 1982 MAR p. 10, Eff. 1/15/82; AMD, 1982 MAR p. 1124, Eff. 5/82/82; AMD and TRANS, from ARM 42.15.111, 2004 MAR p. 3147, Eff. 12/17/04.)


42.15.215  SENIOR INTEREST INCOME EXCLUSION  (1)  If a taxpayer or a taxpayer's spouse is age 65 or over, certain interest income is exempt as provided in this rule.


(2)  If a taxpayer is single, the taxpayer may exclude up to $800 of interest income included in the taxpayer's federal adjusted gross income.


(3)  If married taxpayers file a joint return, they may exclude up to $1600 of interest income included in their joint or in their separate federal adjusted gross income even if only one spouse is age 65 or over.


(4)  If a married taxpayer who is age 65 or older files separately, the taxpayer may exclude up to $800 of interest income earned by them and included in their federal adjusted gross income. The taxpayer may not exclude interest income earned by the taxpayer's spouse.

(5)  The exclusion cannot exceed the amount reported as taxable interest income.  (History: 15-30-305, MCA; IMP, 15-30-111, MCA; NEW, 1982 MAR p. 10, Eff. 1/15/82; AMD, 1992 MAR p. 2555, Eff. 11/26/92; AMD and TRANS, from ARM 42.15.113, 2004 MAR p. 3147, Eff. 12/17/04.)


42.15.216  EXCLUSION OF INTEREST ON OBLIGATIONS OF UNITED STATES GOVERNMENT AND U.S. POSSESSIONS  (1) Interest on United States government obligations, and mutual fund dividends attributable to that interest, to the extent included in federal adjusted gross income, are exempt from Montana income tax.  Interest on obligations of U.S. territories and government agency obligations specifically exempted by federal law, and mutual fund dividends attributable to that interest, are also exempt from Montana income tax.

(2)  Obligations guaranteed by the United States government are not tax-exempt.  Interest on, and mutual fund dividends attributable to, Government National Mortgage Association (Ginnie Mae) bonds, Federal National Mortgage Association (Fannie Mae) bonds, and Federal Home Loan Mortgage Corporation (FHLMC) securities are not exempt.


(3)  United States obligations that are exempt include:

(a)  series E, F, G, and H savings bonds;

(b)  U.S. treasury bills;

(c)  U.S. government notes; and

(d)  U.S. government certificates.  (History: 15-30-305, MCA; IMP, 15-30-111, MCA; NEW, 1984 MAR p. 2034, Eff. 12/28/84; AMD and TRANS, from ARM 42.15.114, 2004 MAR p. 3147, Eff. 12/17/04.)
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42.15.217  DISABILITY INCOME EXCLUSION  (1)  A taxpayer qualifies for the disability income exclusion if they:


(a)  are under age 65;


(b)  are retired on disability;


(c)  were permanently and totally disabled when they retired; and


(d)  have not, for this or a prior tax year, treated their disability income as a pension or annuity.

(2)  The adjusted gross income used in the computation of the exclusion is the taxpayer's Montana adjusted gross income computed without this exclusion.


(3)  If the qualified taxpayer is married and files separately, the Montana adjusted gross income of the taxpayer and their spouse must be combined to compute the exclusion.


(4)  The taxpayer must on the department's request provide satisfactory proof of disability.  Satisfactory proof includes a document issued by a governmental unit, such as the Social Security Administration, certifying the taxpayer's permanent and total disability.  If such certification is not available, the department may require other forms of verification that establish the taxpayer's permanent and total disability.  (History: 15-30-305, MCA; IMP, 15-30-111, MCA; NEW, 1985 MAR p. 1771, Eff. 11/15/85; AMD and TRANS, from ARM 42.15.115, 2004 MAR p. 3147, Eff. 12/17/04.)


42.15.218  CAPITAL GAIN EXCLUSION FOR PRE-1987 SALES  (1)  Adjusted gross income for tax years beginning after December 31, 1986, does not include 40% of the deferred capital gain on assets sold or exchanged on or before December 31, 1986.


(2)  The capital gain exclusion applies only to the deferred gain on installment sales of items considered capital assets under Subchapter P, Parts I, II, III and IV of Chapter I of the IRC as it read on December 31, 1986.


(3)  The capital gain from the sale or exchange of a capital asset is the sales price or fair market value less the taxpayers adjusted basis in the asset as determined for federal purposes prior to December 31, 1986.


(4)  The deferred capital gain exclusion applies only after the capital gain is netted against capital losses as set forth in Subchapter P of Chapter I of the IRC as of December 31, 1986.


(5)  When the taxpayer has both pre-1987 deferred and other gains, the prorated share of net capital gain that is eligible for the exclusion is the installment sale deferred capital gain divided by the total capital gain times the net capital gain.  For example, when there is $30,000 of deferred capital gain, $70,000 of other capital gain and $40,000 of capital losses the prorated share of the net capital gain is $18,000 ($30,000 divided by $100,000 times $60,000).


(6)  The deferred capital gain is the total amount of principal payments received in one year times the gross profit percentage.  The gross profit percentage is the sales price less the seller's adjusted basis of the capital asset divided by the contract price of the installment sale.


(7)  When married filing separate returns, the deferred capital gain exclusion may be divided equally when there is jointly owned property involved.  Otherwise, the exclusion must be taken by the person who owned the property.  (History: 15-30-305, MCA; IMP, 15-30-110, 15-30-111, 15-30-131, MCA; NEW, 1987 MAR p. 1640, Eff. 9/25/87; AMD and TRANS, from ARM 42.15.117, 2004 MAR p. 3147, Eff. 12/17/04.)
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42.15.219  PENSION AND ANNUITY INCOME EXCLUSION  (1)  The pension and annuity exclusion is limited to the lesser of the pension and annuity income received or $3,600 for a single person or married couple where only one person receives pension or annuity income.  The exclusion is reduced $2 for every $1 over federal adjusted gross income of $30,000.


(2)  When married taxpayers file a joint return and each receives pension and annuity income, their individual exclusion is limited to the lesser of each person's retirement income or $3,600.  The total of both individuals' exclusion is phased out at the rate described in (1).


(3)  When married taxpayers file separately, each spouse's exclusion and phase-out are computed independently and a spouse's exclusion begins to be phased out only when his or her federal adjusted gross income exceeds $30,000.  Examples are:


(a)  Jane, a single taxpayer has federal adjusted gross income of $20,000 which is made up of $5,000 of pension income and $15,000 of other income.  Her pension and annuity exclusion for Montana purposes is $3,600.


(b)  Frank and Edith, a married couple, file a joint income tax return and both receive pension and annuity income. Frank's taxable pension included in federal adjusted gross income is $5,600.  Edith's taxable pension included in federal adjusted gross income is $2,000.  Their combined federal adjusted gross income is $25,000.  Their Montana pension and annuity exclusion is $5,600 (the maximum $3,600 for Frank and the full taxable amount of $2,000 for Edith).  Even though their combined federal adjusted gross income is below $30,000, Edith is not entitled to a $3,600 pension exclusion as the exclusion is limited to her taxable pension of $2,000.


(c)  John, a single taxpayer, has federal adjusted gross income of $31,000.  This consists of $8,000 of taxable pension income and $24,000 of other income.  John's Montana pension exclusion is $1,600.  ($3,600 - (($31,000 - $30,000) x 2)).


(d)  John and Barbara, a married couple, file a joint income tax return and both report federal taxable pension income.  John's federal taxable pension is $5,600 and Barbara's federal taxable pension income is $3,000.  Their combined federal adjusted gross income is $33,000.  Their combined Montana pension and annuity exclusion is $600.  ($6,600 - (($33,000 - $30,000) x 2)).  (History: 15-30-305, MCA; IMP, 15-30-111, MCA; NEW, 1987 MAR p. 1801, Eff. 10/16/87; AMD, 1992 MAR p. 2777, Eff. 12/25/92; AMD and TRANS, from ARM 42.15.118, 2004 MAR p. 3147, Eff. 12/17/04.)

42.15.220  EXEMPTION OF CERTAIN INCOME OF ENROLLED TRIBAL MEMBERS  (1)  Wages are exempt from individual income tax when:


(a)  the individual is an enrolled tribal member of the governing tribe of the reservation on which the enrolled tribal member works and resides; and 


(b)  the wages are derived from reservation sources.
(2)  When wages are derived from both reservation sources and nonreservation sources, only wages derived from reservation sources are exempt from taxation, provided the individual meets all the criteria in (1).

(3)  When a Native American does not reside on his or her reservation for an entire year, only wages earned while he or she was residing on the reservation are exempt from taxation, provided he or she meets all the criteria in (1).
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(4)  A Native American residing outside the boundaries of his or her reservation has no special exemption other than income derived directly from allotted or restricted lands, held in trust by the United States.  (History: 15-30-305, MCA; IMP, 15-30-101, MCA; Eff. 12/31/72; AMD, Eff. 10/5/74; AMD, Eff. 7/5/75; AMD, Eff. 11/3/75; AMD, 1982 MAR p. 11, Eff. 1/15/82; AMD, 1993 MAR p. 1674, Eff. 7/30/93; AMD and TRANS, from ARM 42.15.121, 2004 MAR p. 3147, Eff. 12/17/04.)

42.15.221  DEPENDENT CHILD UNEARNED INCOME EXCLUSION  (1)  The unearned income of a dependent child that is included in a parent's federal adjusted gross income pursuant to the IRC is exempt from taxation if for the tax year:


(a)  the child is not required to file a Montana individual income tax return; or


(b)  the child filed a Montana individual income tax return reporting the income. (History: 15-30-305, MCA; IMP, 15-30-111, MCA; NEW, 1985 MAR p. 1633, Eff. 11/1/85; AMD, 1994 MAR p. 1720, Eff. 6/24/94; AMD and TRANS, from ARM 42.15.308, 2004 MAR p. 3147, Eff. 12/17/04.)
42.15.222  RAILROAD RETIREMENT AND SOCIAL SECURITY BENEFIT EXCLUSION  (1)  Retirement benefits paid by the Railroad Retirement Board are exempt from Montana income tax.

(2)  The taxable and excludable portions of social security benefits are determined in the same manner as determined for federal income tax purposes except that federal modified adjusted gross income must be modified as provided in (3) to determine Montana modified adjusted gross income, and Montana modified adjusted gross income must be used to determine the extent to which modified adjusted gross income exceeds the federal base and adjusted base amounts.

(3)  Federal modified adjusted gross income, determined as provided in section 86 of the IRC, must be:

(a)  increased by the additions to federal adjusted gross income provided in 15-30-111, MCA, and any other additions to Montana taxable income provided in Title 15, MCA; and
(b)  decreased by the reductions to federal adjusted gross income provided in 15-30-111, MCA, other than tax-exempt interest on United States obligations or interest on any state or county municipal bonds.  In determining the taxable and excludable portions of social security benefits, a married person filing separately who has filed a joint federal income tax return must use one-half of the federal base and adjusted base amounts.  (History: 15-30-305, MCA; IMP, 15-30-111, MCA; NEW, 1985 MAR p. 1916, Eff. 12/13/85; AMD, 1992 MAR p. 2555, Eff. 11/26/92; AMD, 1996 MAR p. 2605, Eff. 10/4/96; AMD and TRANS, from ARM 42.15.309, 2004 MAR p. 3147, Eff. 12/17/04.)
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