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Subchapter 9


First-time Home Buyer Credits

42.15.901  DEFINITIONS  The following definitions apply to this subchapter:

(1)  "Montana form FTB" means the Montana first-time home buyer's savings account form containing annual reporting information for self-administered individual accounts.

(2)  "Montana form FTB-P" means the Montana first-time home buyer's savings account form used to report penalties assessed for non-qualified withdrawals made other than on the last business day of the tax year of the account holder.

(3)  "Self-administered account holder" is synonymous with that of an account holder as defined in 15-63-102, MCA, but a self-administered account holder may also be an account administrator.  For purposes of these rules, the term may be used in place of account administrator.  (History: 15-1-201, MCA; IMP, 15-63-102, MCA; NEW, 2004 MAR p. 1033, Eff. 4/23/04.)

42.15.902  FIRST-TIME HOME BUYER ACCOUNT ADMINISTRATOR REGISTRATION  (1)  Every account administrator, except a self- administered account holder, is required to register on form FTB, which is provided by the department.

(2)  The registration form must contain:

(a)  the name, address, identification number of the entity, and the names of the owners or officers for a business; or

(b)  the name, address, and social security number for a sole proprietorship or partnership.

(3)  The account administrator number will be:

(a)  the federal employer identification number for a business; and

(b)  the social security number of the owner for a sole proprietor or partnership.
(4)  Non-registration does not relieve an account administrator from being responsible for reporting, withholding, and remitting penalties.  (History: 15-1-201, MCA; IMP,. 15-63-102 and 15-63-204, MCA; NEW, 2004 MAR p. 1033, Eff. 4/23/04.)
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42.15.903  ACCOUNT ADMINISTRATOR REPORTING AND PAYMENTS
(1)  Every self-administered account holder or account administrator is required to annually submit the following information regarding each account:

(a)  name of the account holder;

(b)  address of the account holder;

(c)  taxpayer identification number of the account holder;

(d)  deposits made during the tax year by the account holder;

(e)  amount of withdrawals made during the tax year by the account holder;

(f)  dates of any withdrawals;

(g)  interest or other income earned on the principal and excess contributions of the account; and

(h)  amount of penalties withheld and remitted.

(2)  The self-administered account holder must also include the name and address of where the account is established and the account number.

(3)  Both the contributions and any interest, or other income, earned on the account are to be segregated by the self-administered account holder or account administrator from all other accounts.

(4)  Each self-administered individual account holder must establish a separate account with a financial or other approved institution.  The account must be segregated from all other accounts.

(5)  Any year-end reporting of interest, or other income, earned to the taxing authorities and to the account holder of interest, or other income earned must be done so that any interest, or other income earned on that account could be separately identified.

(6)  For the purpose of determining the amount of interest, or other income, earned on the principal which is excluded from Montana adjusted gross income, when interest or other income earned is on principal and excess contribution, the provisions of ARM 42.15.906 apply.

(7)  On or before January 31, an account administrator other than a self-administered account holder must file the information required under (1) on forms provided by or authorized by the department.

(8)  Each self-administered account holder must file the information required in (1) either on a Montana form FTB provided by the department or any means available, so long as the necessary information is provided and remitted with the individual income tax form for the corresponding tax year.

(9)  Self-administered account holders or account administrators who withhold penalties on monies used for items other than eligible expenses must submit the penalties to the department.

(a)  Account administrators, other than self-administered account holders, must remit the penalties monthly by the 15th day of the following month when the total amount of penalties exceeds $500.

(b)  Account administrators, other than self-administered account holders, whose total penalties withheld during the calendar year are less than $500 must remit the penalties on or before January 31 of the following year to the department.

(c)  Self-administered account holders must complete and file Montana form FTB-P and remit the penalty shown on Montana form FTB-P with the individual income tax return (Montana form 2).
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(10)  Failure to remit any withheld penalties within the time provided is considered to be an unlawful conversion of trust money.  Penalties provided in 15-1-216 and 15-30-321, MCA, apply to any violation of the requirement to collect, truthfully account for, and pay amounts required to be withheld from ineligible withdrawals of the account holder.  (History: 15-1-201, MCA; IMP, 15-63-202, 15-63-204, MCA; NEW, 2004 MAR p. 1033, Eff. 4/23/04.)

42.15.904  FIRST-TIME HOME BUYER ACCOUNT - WITHDRAWALS  

(1)  The funds held in an account may be withdrawn by the account holder at any time for eligible expenses.  Withdrawals for the purpose of paying eligible expenses shall not be subject to the 10% penalty.

(2)  Withdrawals to pay for eligible costs must be supported by an itemized statement of the down payment and allowable closing costs that were paid by the account holder. The account holder must sign the statement attesting that these expenses are eligible costs.

(3)  The burden of proving that the withdrawal from a savings account was made for eligible costs is upon the account holder and not upon the account administrator.  Each account holder must maintain documentation of eligible costs.

(4)  There shall be a penalty for withdrawal of funds by the account holder for purposes other than the payment of eligible costs except upon the death of the account holder.  The penalty shall be 10% of the amount of the withdrawal from the account and, in addition, the amount withdrawn shall be taxed as ordinary income in the year the funds are withdrawn for non-eligible costs.

(5)  The direct transfer of funds from a savings account to a savings account with a different account administrator shall not be considered a withdrawal for purposes of this rule.  A direct transfer is when monies in an account are transferred to a new account without the beneficiary or account holder receiving any funds.  (History: 15-1-201, MCA; IMP, 15-63-203, MCA; NEW, 2004 MAR p. 1033, Eff. 4/23/04.)

42.15.905  INDIVIDUAL LIABILITY  (1)  If a corporate account administrator, limited liability company, or a limited partnership fails to withhold or fails to remit any penalties withheld to the department as required, the officers and owners are individually responsible for the penalties.

(2)  A financial institution is not responsible for analyzing the eligibility of the expenses if the account holder attests that the withdrawal is made for eligible costs.

(3)  Each self-administered account holder is individually responsible for remitting the penalties as stated in ARM 42.15.903.

(4)  In the case of a bankruptcy by an account administrator, the liability for the penalties remain unaffected and the individual or owners remains liable for the amount of penalties withheld but unpaid.  (History: 15-1-201, MCA; IMP, 15-63-203, MCA; NEW, 2004 MAR p. 1033, Eff. 4/23/04.)

ADMINISTRATIVE RULES OF MONTANA
6/30/04
42-1600.17

42.15.906
DEPARTMENT OF REVENUE

42.15.906  TAX EXEMPTION FOR FIRST-TIME HOME BUYER  (1)  An account holder who remains a "first-time home buyer" may deposit into an account more than the maximum exclusion allowed under 15-63-202, MCA, in any given tax year and may exclude from subsequent years any amounts previously deposited and not deducted as principal in a prior year.

(2)  Once an individual purchases a single-family residence, the individual no longer is considered an account holder and a first-time home buyer.  In subsequent years, the individual is not entitled to exclude amounts deposited into a first-time home buyer savings account or amounts previously deposited but not yet excluded from the account holder's adjusted gross income.

(3)  Interest or other income earned on the principal is excluded from Montana adjusted gross income.  Interest on other income on excess contributions, which have not yet been classified as principal, is not exempt in the years the interest or other income is earned.

(4)  The amounts deposited into a first-time home buyer savings account is not considered principal until the year it is excluded from adjusted gross income pursuant to 15-30-111, MCA.

(a)  Example:  In 2004, a single individual who has never owned a home transferred $15,000 from an existing savings account into a first-time home buyer account.  For 2004, the individual reduced the state income by $3,000 plus $90 in interest earned on the $3,000 principal only ($90 at the rate of 3% of the $3,000 principal).  The remaining interest ($360 at the rate of 3% of the $12,000 carryover amount) is taxable in 2003.

(i)  In 2005, the single individual is allowed a $3,000 carryover reduction plus interest earned on $6,090 ($183 at the rate of 3% of the $6,000 principal) for a total of $3,183 reduction on the state income tax return.  The remaining interest ($281 at the rate of 3% of the $9,360 carryover amount) is taxable in 2005.

(ii)  At the end of December in 2006, the single individual buys a qualifying home.  The individual is permitted the $3,000 carryover reduction on the Montana income tax for the year 2006 plus interest earned to the date of purchase ($278 at the rate of 3% on $9,273) for a total of $9,551.  The taxpayer must spend at least $9,551 for eligible first-time home buyer expenses.  The amount includes $9,000 that qualifies for the reduction ($3,000 for 2004; $3,000 for 2005; $3,000 for 2006) plus the tax deferred interest for $551 earned during 2004, 2005, and 2006.

(iii)  Once the taxpayer purchases the home, the taxpayer can no longer claim the carryover reduction for the portion of the $15,000 ($6,000 plus interest) that the taxpayer did not claim as a reduction in prior years.  (History: 15-1-201, MCA; IMP, 15-63-203, MCA; NEW, 2004 MAR p. 1033, Eff. 4/23/04.)
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42.15.907  FIRST-TIME HOME BUYER ACCOUNT – NON-ELIGIBLE WITHDRAWAL FOR NONRESIDENT  (1)  A resident account holder who subsequently becomes a nonresident and who has established a Montana first-time home buyer account while a resident and excluded income from Montana adjusted gross income in prior years is not entitled to a qualified withdrawal for the purchase of a single-family residence outside the state of Montana.

(2)  A non-resident who files a final tax return in Montana must report, as income in the final year of residency, the amount of principal and interest previously excluded from adjusted gross income.  This amount is considered a non-qualified withdrawal and subject to the 10% penalty provided in 15-63-203, MCA, unless withdrawn on the last business day of the account holder's business year.  (History: 15-1-201, MCA; IMP, 15-63-102, 15-63-203, MCA; NEW, 2004 MAR p. 1033, Eff. 4/23/04.)
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