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Subchapter 1

General Regulations

42.13.101  COMPLIANCE WITH LAWS AND RULES  (1)  All licensees, their agents, and employees must conduct the licensed premises in compliance with the rules of other state and local agencies and abide by all:

(a)  provisions of the laws of Montana and the United States related to alcoholic beverages;

(b)  county and city or town ordinances related to alcoholic beverages;

(c)  Indian liquor laws applicable within the areas of Indian country, as defined by 18 USC 1151, provided a tribe having jurisdiction over such area of Indian country adopted an ordinance, certified by the Secretary of the Interior, and published in the Federal Register; and

(d)  rules of the department relating to alcoholic beverages.  

(2)  Proof of violation by a licensee or the licensee's agent or employee of any of the provisions of the above laws, ordinances, or rules is sufficient grounds for revocation or suspension of the license, and licensees may be reprimanded or assessed a civil penalty in accordance with 16-4-406, MCA.

(3)  The department will impose progressive penalties for multiple violations of any laws, ordinances and rules within any three-year period unless mitigating circumstances indicate the penalty should be reduced, or aggravating circumstances indicate the penalty should be increased. Violations and progressive penalties include, but are not limited to, those listed on the following chart.  Any combination of four of the violations listed below occurring within a three-year period could result in a license revocation action.
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	Violation
	1st

Offense
	2nd

Offense
	3rd

Offense
	4th

Offense

	Sale to a

Minor
	$250
	$1000
	$1500/20-day

Suspension
	Revocation

	Sale to Intoxicated Persons
	$250
	$1000
	$1500/20-day

Suspension
	Revocation

	Open after

Hours
	$150
	$600
	$1000/12-day

Suspension
	Revocation

	Sale after

Hours
	$150
	$600
	$1000/12-day

Suspension
	Revocation

	Re-pouring
	$250
	$1000
	$1500/20-day

Suspension
	Revocation

	Denial of Right to Inspect
	$150
	$600
	$1000/12-day

Suspension
	Revocation

	No Approval to Alter
	$300
	$600
	$1000/12-day

Suspension
	Revocation

	No Management Agreement
	$150
	$600
	$1000/12-day

Suspension
	Revocation

	Improper use of Catering Endorsement
	$150
	$600
	$1000/12-day

Suspension
	Revocation

	Accept more than 7 Days credit
	$250
	$1000
	$1500/20-day

Suspension
	Revocation

	Extend more than 7 Days Credit
	$250
	$1000
	$1500/20-day

Suspension
	Revocation

	Undisclosed Ownership Interest
	Fine, Suspension or Revocation

	90-Day Nonuse Without Approval
	lapse
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(4)  The department will not consider reinstatement of a revoked license for one year from the date of revocation.  In every case, reinstatement will only be allowed if:

(a)  the licensee demonstrates to the department that the licensee has taken steps to insure the causes of the license revocation will be prevented from occurring in the future; and

(b)  a license is available under the quota.

(5)  A revoked license will affect a license quota area and the following may result:

(a)  if it causes the area to be under quota, a notice of availability of a license will be published in the newspaper of general circulation in the quota area and invite applications for the available license; or

(b)  if the area is over quota the revoked license will cease to be available for issuance.

(6)  A revoked beer or beer and wine license issued within a city quota area before October 1997, if reinstated will not allow any gaming or gambling activity on the licensed premises.
(7)  Mitigating circumstances in the case of sale to a minor could result in a reprimand for the first offense under Title 16, MCA, within the most current three-year period if the licensee has provided alcoholic beverage service training acceptable to the department to all of its employees and reinforces that training with each employee at least every two years.  The licensee must demonstrate that the person who made the sale to a minor has completed alcoholic beverage service training prior to the department considering issuance of a reprimand.  A written reprimand will be considered a first offense for the application of the progressive penalty schedule only if the licensee commits the same offense again within one year.  The written reprimand in lieu of a violation shall be available only one time per licensee.
(8)  Aggravating circumstances may result in the imposition of maximum monetary penalties, maximum suspension time or revocation, and will not bind the department to the progressive penalty framework indicated in (3).

(9)  Aggravating circumstances include, but are not limited to:

(a)  no effort on the part of a licensee to prevent a violation from occurring;

(b)  a licensee's failure to report a violation at the time of renewal;

(c)  a licensee's ignoring warnings issued by a regulating authority about compliance problems;

(d)  a licensee's failure to timely respond to requests during the investigation of a violation; and

(e)  a violation's significant negative effect on the health and welfare of the community in which the licensee operates.

(10)  If the violation discovered is an undisclosed ownership interest, the department will consider aggravating circumstances described in (9) and mitigating circumstances such as voluntary disclosure of relevant facts in determining the appropriate penalty.
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(11)  Nothing in this rule prevents the department from revoking, suspending or refusing the renewal of a license if revocation, suspension or refusing renewal are expressly allowed in law or rule with reference to a prohibited act.  (History: 16-1-303, MCA; IMP, 16-3-301, 16-4-406, 16-6-305, 16-6-314, MCA; NEW, Eff. 11/3/75; AMD, 1980 MAR p. 2199, Eff. 7/18/80; AMD, 1985 MAR p. 170, Eff. 2/15/85; AMD, 1998 MAR p. 2088, Eff. 7/31/98; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2002 MAR p. 2337, Eff. 8/30/02; AMD, 2007 MAR p. 483, Eff. 4/13/07.)

42.13.102  RETENTION OF RECORDS  (1)  All records may be inspected by the department in accordance with the provisions of ARM 42.2.305.  (History: 16-1-303, MCA; IMP, 16-1-303, MCA; NEW, 11/3/75; AMD, 2001 MAR p. 449, Eff. 3/23/01.)

42.13.103  DEPARTMENT EXAMINATIONS  (1)  The department or its duly authorized representative has the right at any time to make an examination of any premises licensed for the sale of alcoholic beverages and to check the books, records, and stock-in-trade, and to make an inventory of the latter. The department or its authorized representative may immediately seize and remove any alcoholic beverage kept in violation of law.

(2)  Any authorized representative designated in (3) shall have immediate access to all parts of the licensed premises.  Doors of licensed premises shall not be locked while persons other than the licensee or the licensee's employees are within or upon the licensed premises.

(3)  The department designates as its authorized representative, for the purpose of carrying out 16-6-103, MCA, any member of a county sheriff's department or the police force of a city or town, provided the police force is organized pursuant to Title 7, chapter 32, part 41, MCA (metropolitan police law).  (History: 16-1-303, MCA; IMP, 16-6-103, MCA; NEW, Eff. 11/3/75; NEW, Eff. 5/5/77; AMD, 1985 MAR p. 170, Eff. 2/15/85; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2002 MAR p. 2337, Eff. 8/30/02.)

42.13.104  POSTING OF LICENSES  (Repealed)  (History: 16-1-303, MCA; IMP, 16-4-104, 16-4-204, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 170, Eff. 2/15/85; REP, 1992 MAR p. 1244, Eff. 6/12/92.)
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42.13.105  APPLICABILITY OF LICENSES; PREMISES DEFINED; GOLF COURSE EXCEPTION; PORTABLE SATELLITE VEHICLE; MOVABLE DEVICES
(1)  All licenses shall be applicable only to the premises to which they were issued.  The premises are described by a floor plan on file with the department, which accompanied the application and was approved by the department.  The licensee must have possessory interest in the entire premises.  No more than one license can be issued for the area described in the floor plan unless the first license has been granted nonuse status.  The licensee may amend the floor plan after submitting a written request to alter the licensed premises and gaining department approval pursuant to ARM 42.13.106.  In the case where a licensee conducts, as a single business enterprise, two or more service areas located on the same premises which have such access as will enable patrons to move freely from one service area to another without leaving the premises, the various service areas shall be regarded as one premises for which one license is required. In all other cases, licenses must be obtained for each service area even though operated in the same building with another service area.

(2)  Retail all-beverages licensees operating at a golf course may sell alcoholic beverages and golf courses holding a golf course beer and table wine license may sell beer and table wine, under the provisions of 16-3-302, MCA, anywhere within the golf course boundaries from portable satellite devices and other moveable satellite devices.

(3)  Premises licensed prior to the effective date of this rule that do not meet these standards will be required to meet the standards described in (1) when requesting the department to approve an application for transfer of ownership, and/or location or a request to alter the existing licensed premises.  (History: 16-1-303, MCA; IMP, 16-3-302, 16-3-311, 16-4-109, 16-4-404, 16-6-104, MCA; NEW, Eff. 11/3/75; AMD, 1987 MAR p. 1213, Eff. 7/31/87; AMD, 1996 MAR p. 3146, Eff. 12/6/96; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2002 MAR p. 2337, Eff. 8/30/02; AMD, 2004 MAR p. 1972, Eff. 8/20/04.)

42.13.106  CHANGE OR ALTERATION IN PREMISES  (1)  Any alteration or change to a licensed premises or any significant change to the manner of operation other than a cosmetic change, as defined in 16-3-311, MCA, must be preapproved by the department.

(2)  A licensee must submit a proposed floor plan to the department prior to making alterations, and complete an alteration questionnaire provided by the department.

(3)  Upon receipt of the alteration questionnaire and all supporting documentation, the department will advise the licensee within seven working days of approval or denial to proceed with the alteration.

(4)  Upon approval by the department, the licensee may start alterations.  In the event the premises becomes inoperable, the licensee must request nonuse status.

(5)  Upon completion of the alterations, the licensee must notify the department and provide respective building, health, and fire code approval.  A premises inspection will be arranged by the department.  In the case of an addition of an area not already licensed, the licensee must first have a premises inspected by the Department of Justice.
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(6)  Upon written approval by the department, the alteration is considered complete and any new addition will be considered part of the floor plan.

(7)  Any alteration or change to a licensed premises without prior approval as set forth in (1) will be considered a violation and subject to penalty.  (History: 16-1-303, MCA; IMP, 16-1-303, 16-3-311, 16-4-402, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 170, Eff. 2/15/85; AMD, 2002 MAR p. 2337, Eff. 8/30/02; AMD, 2004 MAR p. 1972, Eff. 8/20/04.)

42.13.107  EXTENSION OF TIME FOR NONUSE  (1)  Any licensee or applicant requesting an extension of time for nonuse of a license in accordance with 16-3-310, MCA, must furnish written evidence of the reasons for failure to place the license in operation within the time prescribed.

(2)  The department may grant up to three extensions of nonuse status in increments not exceeding 90 days.  If the license is not put into use within one year, the department will consider whether extenuating circumstances exist when determining whether further extensions of nonuse status may be granted.  If the quota area is full, extreme and unforeseen hardship must be justified.
(3)  The licensee shall be required to attend an informal conference conducted by the department in Helena to afford the licensee or person(s) holding a security interest in the license the opportunity to present evidence establishing justification for any further extension of nonuse status.  If the department determines additional nonuse time is justified, a letter granting nonuse status will be issued.  If the department determines continued nonuse status is not justified, the department will issue a notice to lapse the license.

(4)  The department may deny requests for extensions of nonuse status if the licensee or those person(s) having a security interest in the license fail to establish any progress towards putting the license into use.

(5)  Requests for extension of nonuse status based on voluntary closure due to adverse economic conditions or repeated requests based on a proposed sale of a license will not constitute sufficient grounds for extending nonuse status.  An earnest money receipt signed by the proposed purchaser is needed for proof of a pending sale and is required for justification of nonuse status if the quota is full and the license has been inactive over one year.  An application for transfer of ownership must be received within 30 days of receipt of proof of a pending sale to prevent lapse proceedings in accordance with ARM 42.13.108.

(6)  Licenses denied extension of nonuse status are subject to the lapse provisions of 16-3-310, MCA.  (History: 16-1-303, MCA; IMP, 16-3-310, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 170, Eff. 2/15/85; AMD, 1992 MAR p. 1244, Eff. 6/12/92; AMD, 2002 MAR p. 2337, Eff. 8/30/02; AMD, 2004 MAR p. 1972, Eff. 8/20/04; AMD, 2008 MAR p. 2183, Eff. 10/10/08.)
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42.13.108  LAPSE OF LICENSE FOR NONUSE  (1)  Any retail license not used in an operating establishment for a period of 90 consecutive days without department approval shall be lapsed for nonuse in accordance with 16-3-310, MCA.

(2)  For the purpose of this rule "week" refers to any consecutive seven-day period.

(3)  An establishment is an operating establishment if it meets the following criteria: 

(a)  it is open at least 20 hours a week for any four weeks in a 90-day period; 

(b)  inventory of at least ten cases of alcoholic beverages is maintained on the premises each day that the establishment is open; 

(c)  alcoholic beverages are displayed for sale in the purchase or consumption area of the establishment each day that the establishment is open; and

(d)  the sale of alcoholic beverages is at least $50 each week that the establishment is open.

(4)  A licensee who is unable to maintain an operating establishment must request in writing the department's approval to close the establishment for a period greater than 90 days.

(a)  In the case of an establishment that is operated seasonally, the department must receive a written request from the licensee to close for a specified period greater than 90 days.  The department will authorize the closure and will not lapse the license if it determines that the premises is a dude ranch, resort, park hotel, tourist facility or like business. The closure is only effective from the date of the department's letter of authorization through the end of the specified period.

(b)  In the case of closure that was reasonably beyond the control of the licensee, the licensee must submit a written request to the department for authorization to close for greater than 90 days.  The department will authorize a closure and will not lapse the license if it determines that the cause was due to loss of lease for the premises, destruction of the premises, bankruptcy or foreclosure action, serious illness or death of the licensee, or like circumstances.  The closure is only effective for the period specified in the department's letter of authorization.  (History: 16-1-303, MCA; IMP, 16-3-310, MCA; NEW, 1992 MAR p. 2192, Eff. 9/25/92; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2002 MAR p. 2337, Eff. 8/30/02.)

42.13.109  SEVEN-DAY CREDIT LIMITATION  (1)  A brewery license, a beer wholesaler license, a winery license, or a table wine distributor license will be suspended or revoked or otherwise sanctioned under 16-4-406, MCA, if credible evidence demonstrates that a licensee extended credit to a retail licensee for more than seven days.

(2)  A retailer's license will be suspended or revoked or otherwise sanctioned under 16-4-406, MCA, if credible evidence demonstrates that the retail licensee accepted credit extended by a brewer or a beer wholesaler for more than seven days for the purchase of beer.

(3)  The first day of the seven-day credit period begins at 8:00 a.m. on the day after the delivery.
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(4)  Criteria which demonstrates credit has been extended are:

(a)  wholesaler delivered product to retailer; 

(b)  retailer or wholesaler does not have documentation of payment;

(c)  wholesaler has been without payment for more than seven days; and

(d)  wholesaler does not have documentation of efforts to collect payment; or

(e)  (a), (b), (c), and the wholesaler has no documentation to show further product delivery was terminated.

(5)  Criteria which demonstrates credit has been accepted are:

(a)  wholesaler delivered product to retailer;

(b)  retailer or wholesaler does not have documentation of payment;

(c)  wholesaler has been without payment for more than seven days; and

(d)  product has not been returned by retailer.

(6)  When a license is sold and a debt to a beer and wine wholesaler remains unpaid, the debt becomes the obligation of the new owner of the license.  Based on the seven-day credit limitation, the wholesaler may not sell to the new licensee until the previous debt is paid in full.  (History: 16-1-303, MCA; IMP, 16-3-243, 16-3-406, 16-4-404, MCA; NEW, 1993 MAR p. 158, Eff. 1/29/93; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2002 MAR p. 2337, Eff. 8/30/02; AMD, 2008 MAR p. 2183, Eff. 10/10/08.)

42.13.110  CLOSING HOURS DUE TO CHANGE TO OR FROM DAYLIGHT SAVINGS TIME  (1)  Hours of operation change twice yearly due to daylight savings time.  The change in time will occur at 2:00 a.m., therefore:

(a)  in the fall the establishment must close at 2:00 a.m. and then set the clock back to 1:00 a.m.; and

(b)  in the spring the establishment must close at 2:00 a.m. and then set the clock forward to 3:00 a.m.  (History: 16-1-303, MCA; IMP, 16-3-304, MCA; NEW, 1993 MAR p. 158, Eff. 1/29/93.)

42.13.111  DEFINITIONS  The following definitions apply to this subchapter:

(1)  "Building" means an enclosed structure with external walls and a roof.  A series of structures linked together, such as a commercial mall, structures contained on a city block or structures connected by skyways, are not considered one building for licensing purposes.

(2)  "Coupons" are certificates or tickets entitling the holder to a specified right, as redemption for cash or gifts or reduced purchase price.

(3)  "Industry member" is any person engaged in business as a manufacturer, importer, or wholesaler of distilled spirits, wine, or malt beverages.

(4)  "Mitigating circumstances" means a justification or excuse for a violation of the code, but which, in fairness, may be considered as extenuating enough to reduce the penalty imposed for the purpose of ARM 42.13.101.
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(5)  "Portable satellite vehicle" or "other movable satellite device" as used in 16-3-302, MCA, may include:

(a)  self-propelled wheeled vehicles such as golf carts, concession vans or similar conveyances containing beverage dispensing and storage equipment; or

(b)  wheeled devices such as concession wagons or vendors carts and other similar vehicles which may be towed, pushed or transported to a temporary site and which contains beverage dispensing and storage equipment; and

(c)  fixed booths or stands in which portable beverage dispensing and storage equipment may be temporarily installed and removed after use.

(6)  "Posted price" as it applies to liquor and fortified wine, means the wholesale price of liquor and fortified wine for sale to persons who hold liquor licenses as fixed and determined by the department.

(7)  "Premises" means one building or a specific portion or portions of one building as described on the floor plan, identified by a unique address and approved by the department. The premises shall contain all service areas used by the licensee and the licensee's patrons and those service areas in which the licensee operates outside of and attached to the licensed building and to which patrons are permitted free access from the building.

(8)  "Service area" means the area in which the preparation, sale, service or consumption of alcoholic beverages occurs, except as provided in 16-3-105, MCA.  (History: 16-1-303, 16-1-424, MCA; IMP, 16-1-424, 16-3-302, 16-3-311, 16-4-312, 16-4-404, 16-4-406, 16-6-104, MCA; NEW, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2004 MAR p. 1972, Eff. 8/20/04; AMD, 2007 MAR p. 512, Eff. 4/13/07.)
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