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Sub-Chapter 4

Restaurant Beer/Wine License Lottery Process

42.12.401  DEFINITIONS  The following terms will be used in this sub-chapter.

(1)  The following terms apply to all lottery processes:

(a)  "Available license" means a newly created license which can be issued by the department or an existing license that can be transferred between quota areas because of:

(i)  a population increase verified by the most recent census population figures; or

(ii)  a lapse or revocation of an existing license.

(b)  "Conditional approval letter" is defined in ARM 42.12.106.

(c)  "Continuously open to the public" means open during designated business hours on a weekly basis with no interruption in those business hours.  Documented exceptions not causing unreasonable closure that would be considered are:

(i)  acts of nature, such as a flood, earthquake, tornado, or blizzard;

(ii)  other acts beyond the owner's control; or

(iii)  a remodeling project of no greater than a one-month duration.

(d)  "Lottery" means an objective mechanical process to randomly select persons eligible to submit applications for available licenses.

(e)  "Lottery application" means a brief one-sheet application for an available license stating the applicant's name, mailing address, type of license, and quota area.  If more lottery applications than the number of licenses available for any given quota area have been submitted, a lottery will be held.

(f) "Person" means any individual, firm, partnership, limited liability company, corporation, or association.

(2)  The following terms specifically apply to the restaurant beer/wine lottery process:

(a)  "Existing beer/wine/all-beverages license" means either an on-premises or off-premises retail license that is either currently being used at the location in question, or has been approved for nonuse status, or is a license for which a sale has occurred or is pending but not approved by the department.

(i)  A license in nonuse status does not constitute an existing license if the licensee does not own or control the applicant entity, the applicant and the licensee are not related, and the applicant and licensee are independent business entities.
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(b)  "Existing preference" means a preference that will be given to a restaurant owner/operator that has either existed for one year prior to the lottery deadline or was an unsuccessful lottery applicant from a previous restaurant beer/wine lottery. Either circumstance will give it a priority in the final ranking.  An applicant with both preferences must be awarded a license before any applicant with only one preference.  However, an existing preference will not supersede the limits within any quota area on licenses of restaurants with a seating capacity of 101 or more persons.

(c)  "Restaurant beer/wine license" means a license which must be attached to a restaurant and can only be used in conjunction with food service.  The licensee must agree to forego any kind of gambling, maintain 65% of business income from food sales, and must only have table service of beer and wine to those customers who are eating or waiting to be seated to eat.

(d)  "Seasonal restaurant" means one that is only open during one, two, or three seasons of any year.  Seasonal restaurants can be open any part of a season or the full season, as long as the restaurant is not open year-round.

(e)  "Service bar" means an area where alcoholic beverages are stored and prepared for table service delivery to patrons for on-premises consumption.  Consumption of alcoholic beverages by patrons or any other person is not permitted at the service bar.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105, 16-4-201, 16-4-204, 16-4-420, and 16-4-502, MCA; NEW, 1997 MAR p. 2097, Eff. 11/18/97; AMD, 1998 MAR p. 3132, Eff. 11/20/98; AMD, 2000 MAR p. 2708, Eff. 7/14/00; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03.) 

Rules 42.12.402 and 42.12.403 reserved
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42.12.404  APPLICATION LIMITATION PER PREMISES  (1)  Only one lottery application per person will be accepted.  Person is defined in ARM 42.12.401.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-420, MCA; NEW, 1997 MAR p. 2097, Eff. 11/18/97; AMD, 1998 MAR p. 3132, Eff. 11/20/98; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

42.12.405  RESTAURANT BEER AND WINE LICENSE APPLICATION FEES  (1)  Twenty percent of the one-time-only initial licensing fee based on seating capacity described in 16-4-420, MCA, must be submitted with an original application for a new license.

(2)  The department must pay interest on the initial licensing fee if the processing time exceeds four months from receipt of a complete application when that delay is caused by either the department of justice's or department of revenue's failure to act in a timely manner.  If the investigation into the application uncovers the necessity to analyze additional information not previously provided by the applicant, the four- month time period stops until the information is provided.

(3)  If an application is terminated, the $100 processing fee will be retained by the department.

(4)  The balance of the initial licensing fee and any interest accrued during the processing of the application will be refunded.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-420, MCA; NEW, 1998 MAR p. 3221, Eff. 11/20/98; AMD, 2000 MAR p. 1762, Eff. 7/14/00; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

42.12.406  LOTTERY APPLICATION PROCESS  (1)  When an available license within a quota area is determined and public notice of the availability is required, a notice will be promptly published once a week for four consecutive weeks in the newspaper of general circulation in the quota area.  There will be a deadline of 10 days from the last publication date to apply for an available license.  The publication notice will state:

(a)  the type of license(s) available;

(b)  the reason for the availability;

(c)  that applicant(s) will be selected through a lottery process;

(d)  the instructions for making an application; and

(e)  the deadline to apply.

(2) Procedures making an available license effective require that a person apply to be included in a lottery held for their applicable county or incorporated city or town quota area. Lotteries will be conducted only for those areas that have more lottery applicants than available licenses.

(3)  Lottery applications to be included in the available license lotteries can be acquired through the department.
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(4)  Lottery applications must state the name of the applicant(s).  All potential owners including all stockholders of a corporation, all partners of a partnership, and all members of a limited liability company must be noted on the initial lottery application form.

(5)  If a retail license is currently issued to the location, no restaurant beer/wine license will be considered for this location.

(6)  Seating capacity will be a factor in determining the allocation of the restaurant beer/wine licenses and the appropriate fees.

(a)  Using the following categories, a lottery application for the restaurant beer/wine lottery must state the exact seating capacity of the restaurant:

(i)  60 persons or less;

(ii)  61 to 100 persons; or

(iii)  101 or more persons.

(7)  Lottery applications to be included in the license lotteries can be acquired through the department.

(8)  Answers to questions in the initial lottery application must be identical to answers in the subsequent application for a license.  Failure to produce identical information on both documents will cause disqualification of the applicant(s).

(9)  Those lottery applicants selected by the lottery process will subsequently be sent application packets to be returned to the department within 30 days of receipt.  Applications not returned within the allotted time will be disqualified from the process.  An additional 30 days may be granted to an applicant upon the department receiving and approving a written request by the applicant that explains the need for additional time.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105, 16-4-201, 16-4-204, 16-4-420, and 16-4-502, MCA; NEW, 1997 MAR p. 2097, Eff. 11/18/97; AMD, 1998 MAR p. 3132, Eff. 11/20/98; AMD, 2000 MAR p. 1762, Eff. 7/14/00; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

Rule 42.12.407 reserved
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42.12.408  FINAL APPLICATION PROCESS FOLLOWING SUCCESSFUL APPOINTMENT UNDER A LOTTERY  (1)  The application process for a restaurant beer/wine license is the same as the process outlined in sub-chapter 1 of this chapter except for the initial licensing fee which ranges from $5,000 to $20,000 depending on the size of the restaurant.

(2)  Applicants must also meet:

(a)  premises suitability requirements;

(b)  investigation requirements; and

(c)  public notice requirements.

(3)  In the case of a new or remodeled restaurant, all the current prerequisites listed in ARM 42.12.122 and 42.13.106 must be met.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-420, MCA; NEW, 1997 MAR p. 2097, Eff. 11/18/97; AMD, 2000 MAR p. 1762, Eff. 7/14/00.)

Rule 42.12.409 reserved

42.12.410  WHEN LOTTERY WILL NOT BE HELD  (Is Hereby Repealed.)  (History: Sec. 16-1-303, MCA; IMP, Sec. 16-4-420, MCA; NEW, 1997 MAR p. 2097, Eff. 11/18/97; AMD, 1998 MAR p. 3132, Eff. 11/20/98; REP, 2001 MAR p. 449, Eff. 3/23/01.)

Rule 42.12.411 reserved

42.12.412  WHEN LOTTERY WILL BE HELD  (1)  When the number of lottery applications exceed the number of new licenses available within a quota area, a public lottery will be held by the department within 30 days from the publication deadline.

(2)  Applicants will be notified of the date, time, and place of the lottery.

(3)  The lottery process will be verified by a third party, not employed or associated with the department, as well as by the public who may attend the lottery drawings.

(4)  Applicants do not need to be present to be chosen in the lottery.  Those applicants selected to apply for an available license will be notified by mail.

(5)  In the case of a restaurant beer/wine application, if the number of larger restaurants with seating of 101 or more exceeds the 25% maximum limit for this size restaurant a lottery will be held in order to determine which applicant will be afforded the opportunity to apply for the license.  Each applicant must still meet minimum qualifications for applicants of the restaurant beer/wine license.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-420, MCA; NEW, 1997 MAR p. 2097, Eff. 11/18/97; AMD, 1998 MAR p. 3132, Eff. 11/20/98; AMD, 2003 MAR p. 21, Eff. 1/17/03.)
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Rule 42.12.413 reserved

42.12.414  HOW APPLICANTS WILL BE CHOSEN  (1)  Successful applicants will be chosen based upon rank (the order of being randomly drawn).

(2)  In addition, successful applicants for a restaurant beer/wine license will be chosen based upon:

(a)  qualified seating capacity:

(i)  60 persons or less;

(ii)  61 to 100 persons; or

(iii)  101 or more persons; and

(b)  whether the applicant is eligible for an existing preference.

(3)  The department will construct a list of the applicants in the order drawn in the lottery.

(a)  For a restaurant beer/wine lottery applicant, the department personnel will then look to see, within this ordering, which restaurants have an existing preference and the seating capacity of the restaurant.

(b)  A final ranking of applicants will then be made.

(c)  The department will not issue to the restaurants shown in (2)(a)(iii) more than 25% of the available restaurant beer/wine licenses in any given quota area.  This may result in a quota area not being able to immediately award all of its available restaurant beer/wine licenses.  This could also result in larger restaurants who have received a preference being unable to receive a restaurant beer/wine license if many larger restaurants apply to the initial lottery in a given area.

(4)  A successful applicant cannot sell his ranking nor can the applicant transfer his ranking to another.  (History: Sec. 16-1-303, MCA; IMP, Sec. 16-4-105, 16-4-201, 16-4-204, 16-4-420, and 16-4-502, MCA; NEW, 1997 MAR p. 2097, Eff. 11/18/97; AMD, 1998 MAR p. 3132, Eff. 11/20/98.)

Rule 42.12.415 reserved
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42.12.416  ALTERATION OF PREMISES FOLLOWING RECEIPT OF RESTAURANT BEER/WINE LICENSE - SEATING CAPACITY  (1)  All alterations to a premises must be approved by the department. Should a location with one stated seating capacity receive a restaurant beer/wine license and subsequently obtain approval for alteration of the premises to expand its seating, the new expanded capacity will require an additional payment if the expansion causes the restaurant to escalate into a higher category (61 to 100 or 101 or more).  Payment of the difference between the application fee paid and the fee charged for the higher category of seating must be made to the department.  Given satisfaction of all other requirements, the department will approve the expansion so long as the quota for licenses within the 101 or more seating capacity for that quota area has not been met.  (History: Sec. 16-1-303, MCA; IMP, Sec. 16-4-420, MCA; NEW, 1997 MAR p. 2097, Eff. 11/18/97.)
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