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Sub-Chapter 2

License Transfer, Suspension, and Revocation


42.12.201  ASSIGNMENT OR TRANSFER OF LICENSE  (Is Hereby Repealed.)  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-204, MCA; NEW, Eff. 11/3/75; REP, 1985 MAR p. 167, Eff. 2/15/85.)


42.12.202  TRANSFERS WITHIN COMBINED AREAS  (1)  On-premises consumption retail licenses issued within a combined area, as provided for in ARM 42.12.125, as well as within a distance of five miles from the corporate boundaries of each municipality, may be transferred to any point within the corporate limits of both municipalities and the area within five miles of their corporate limits.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105 and 16-4-201, MCA; NEW, 1977 MAR p. 966, Eff. 11/26/77; AMD, 1978 MAR p. 394, Eff. 3/25/78; AMD, 1985 MAR p. 167, Eff. 2/15/85.)


42.12.203  INTER-QUOTA AREA TRANSFERS  (Is Hereby Repealed.)  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-201, MCA; NEW, 1978 MAR p. 727, Eff. 5/26/78; AMD, 1984 MAR p. 326, Eff. 2/17/84; REP, 1992 MAR p. 1244, Eff. 6/12/92.)


42.12.204  TREATMENT OF LICENSE OF DECEASED LICENSEE
(1)  Alcoholic beverages licenses may be transferred to the personal representative of the estate of any deceased licensee in accordance with appropriate probate proceedings.  In all such cases a certified copy of the death certificate or of administration must be filed with the department.  A certified copy of the decree of distribution or order of settlement affecting the license and confirming the transfer of the license must also be filed with the department in connection with the transfer of the license to the distributee or purchaser.  The distributee or purchaser of an alcoholic beverages license must comply with all licensing criteria before the transfer of the license will be approved by the department.


(2)  If an alcoholic beverages license is owned by joint tenants with right of survivorship, it may be reissued in the name of the surviving joint tenant or tenants, upon presentation of proof of death of the decedent joint tenant or tenants.  In all other cases, upon the death of a licensee it is necessary to apply for transfer of ownership of the license as provided by 16-4-204 and 16-4-404, MCA.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-204, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03.)
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42.12.205  REQUIREMENTS WHEN LICENSE SUBJECT TO LIEN


(1)  All-beverages and on-premises beer licenses may be subject to a mortgage, security interest, and other valid lien.  Upon written request to the department, accompanied by a copy of the note or mortgage, security agreement, or other loan document (in which the license or licenses to be affected are described with common certainty such as inclusion of license number), together with a fee of $10, the department will add the name of the mortgagee, secured party, or other lien holder, which must be endorsed upon the license.  All such requests shall be upon forms prescribed by the department and signed in each case by the licensee and the mortgagee, secured party, or other lien holder.

(2)  No transfer of any license subject to any mortgage security interest, or other lien shall be approved unless the mortgagee, secured party, or lien holder shall subscribe and acknowledge the instrument of assignment.  If the mortgagee, secured party, or lien holder is deceased, or otherwise unavailable, the instrument of assignment may be subscribed and acknowledged by the personal representative, heir, devisee, or other person upon providing sufficient proof that the person has authority to act on behalf of the estate or has otherwise received the right to the security interest or lien.


(3)  At such time as any mortgage, security interest, or lien affecting any license has been satisfied and fulfilled, the name of the mortgagee, secured party, or lien holder shall be removed upon written request of all parties in interest and upon the payment of a fee of $10, provided, however, that in the case of foreclosure and the transfer of license to the mortgagee, secured party, or lien holder, no such fee is required.  If the mortgagee, secured party, or lien holder is deceased, or otherwise unavailable, the written request may be made by the personal representative, heir, devisee, or other person upon providing sufficient proof that the person has authority to act on behalf of the estate or has otherwise received the right to the security interest or lien.  Any name of a mortgagee, secured party, or lien holder may also be removed upon the written request of the licensee or applicant for the license if accompanied by a court order releasing the security interest or lien, or other sufficient proof showing that the security interest or lien has expired, been discharged, or otherwise extinguished.
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(4)  Alcoholic beverage licenses may be subject to security interests as defined in 30-1-201, MCA, and other valid liens.  The perfection of a security interest or other lien in an alcoholic beverages license does not depend upon filing with the department, but rather by the statutory requirements, which apply to the particular security interest or lien.  If a secured party or a lien creditor, as defined in 30-9A-102, MCA, desires to give additional public notice, he may do so by filing a claim of security interest or other lien with the department.  The department acts only as an additional source of public notice for voluntarily filed claims of security interest and other liens.  The licensee must be the debtor.  A loan guarantee by a licensee does not establish a valid security interest or lien by the lender under this rule.

(5)  The consent of a secured party or a lien creditor is not required by the department to transfer a license.  Persons who have filed a claim of a security interest or lien will be given notice by the department of any application for transfer of the license.


(6)  Upon written request to the department, together with a fee of $20, the name of a person claiming a security interest shall be endorsed upon the license and shall be kept on file with the department.  All such requests shall be upon forms prescribed by department and signed in each case by the licensee and the person claiming the security interest.


(7)  The name of a lien creditor shall not be endorsed upon the license.  However, upon written request to the department, the department shall keep the name of the lien creditor on file.  The request must be accompanied by sufficient proof of perfection of the lien claimed.  No fee is required.


(8)  Any notice of security interest or other lien may be deleted from the department's file upon written request of the secured party or lien creditor on forms prescribed by the department.  If the secured party or lien creditor is deceased, or otherwise unavailable, the written request for deletion may be made by a personal representative, heir, devisee, or other person upon providing sufficient proof that the person has authority to act on behalf of the estate or has otherwise received the right to the security interest or lien.  Any notice of security interest or other lien may also be deleted from the department's file upon the written request of the licensee or applicant for the license if accompanied by a court order releasing the security interest or lien, or other sufficient proof showing that the security interest or lien has expired, been discharged, or otherwise extinguished.
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(9)  A security interest or other lien may be foreclosed upon in any manner provided by law.  In non-judicial foreclosures, the department will require sufficient documentation that the proper foreclosure proceedings were followed, pursuant to 16-4-801, MCA.  Purchasers of a license at a foreclosure sale must apply to the department for transfer of the license and are subject to all statutes and rules required of any other applicant.


(10)  Sections (1) through (3) will apply to all security interests and liens filed with the department prior to September 1, 1990.  Beginning September 1, 1990, (4) through (9) will apply to all new security interests and liens filed with the department.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-204, 16-4-404, 16-4-801, 30-1-201, and 30-9A-102, MCA; NEW, Eff. 11/3/75; AMD, 1990 MAR p. 1266, Eff. 6/29/90; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03; AMD, 2004 MAR p. 1972, Eff. 8/20/04.)

42.12.206  PROHIBITION AND EXCEPTION REGARDING LEASING OF LICENSE  (1)  A license issued under the provisions of Title 16, chapter 4, parts 1 through 5, MCA, is a privilege personal to the licensee, and in no case shall the licensee lease the license to any other person.

(2)  Golf course beer and wine licenses owned by the state, a unit of the university system, or a local government, and airport all-beverages licenses are exempt from this rule. (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-109, 16-4-208, and 16-4-404, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2004 MAR p. 1972, Eff. 8/20/04.)

42.12.207  APPLICATION APPROVED SUBJECT TO FINAL INSPECTION OF PREMISES  (1)  The department will consider and process an application for a new license, transfer of location, or transfer of ownership and location whenever the location of the proposed premises is specified but the building to accommodate the proposed premises has not been constructed or requires substantial remodeling.

(2)  If, upon investigation, the department determines the applicant is qualified to own a license and it appears that the proposed premises, based on sufficient evidence provided by the applicant, meets all criteria for suitability, the department shall issue a conditional approval letter.  The conditional approval is subject to a final inspection of the completed premises conducted by department investigative personnel, state or local health officials, state or local building codes personnel and state or local fire code officials.

ADMINISTRATIVE RULES OF MONTANA
9/30/04
42-1245

42.12.207
DEPARTMENT OF REVENUE

(3)  Conditional approval does not constitute the issuance of a license.  The department will not issue a license until such time as the conditions, upon which approval was granted, are satisfied.  An applicant who has received conditional approval is not authorized to engage in the purchase or sale of alcoholic beverages.

(4)  An applicant who receives approval conditioned on the construction or remodeling of a premises is required to complete the premises and arrange for final inspection within a reasonable time.  For purposes of this rule, "reasonable time" means 180 days in the case of an unconstructed building and 90 days in the case of a building, which requires substantial remodeling, unless otherwise provided in the final agency decision approving the application.  In the case of a major construction project, the final agency decision may provide additional time for completion of construction or remodeling and final inspection.

(5)  An applicant granted conditional approval who has applied for a last available license will not be subject to the provisions of ARM 42.12.131.  A quota license will remain available for an applicant who has received conditional approval until a final determination either granting or denying the license is made by the department.

(6)  In the event an applicant fails to meet the requirements of the conditional approval, the application will be denied.  If intervening circumstances beyond an applicant's control prevent completion of a proposed premises and final inspection within a reasonable time, an applicant must notify the department in writing and provide evidence establishing grounds for extension of time in order to avoid denial of application.

(7)  When an applicant applies for either transfer of ownership or location, or both, the license shall remain in the name of the recorded owner of the license until the terms of a conditional approval are satisfied.  The recorded owner shall be sent copies of all final agency decisions affecting the license.  If the application is denied, the recorded owner must resume operating the license within 90 days or the license may lapse as provided in 16-3-310, MCA.

(8)  An applicant who desires to change the location of the proposed premises after conditional approval has been granted must withdraw the previous application in writing and reapply.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-104, 16-4-106, 16-4-201, 16-4-402, and 16-4-404, MCA; NEW, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1993 MAR p. 158, Eff. 1/29/93; AMD, 1998 MAR p. 2088, Eff. 7/31/98; AMD, 2001 MAR p. 449, Eff. 3/23/01.)
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42.12.208  TEMPORARY OPERATING AUTHORITY  (1)  Temporary operating authority as provided by 16-4-404, MCA, may be issued only to an applicant who requests a transfer of ownership.  Temporary operating authority must not be granted on an application for an original license, or when there is a proposed change of location for the existing licensed premises.

(2)  The granting of temporary operating authority is neither a temporary license nor a permit.  It does not constitute a transfer of ownership, nor does it guarantee that the department will grant the application if it finds, subsequent to receipt of a complete investigation report, that the applicant is not qualified to hold a license, or the premises is not suitable for the operation of the business.

(3)  Temporary operating authority will be issued for a 45-day period.  An applicant may request an extension for an additional 45-day period if the application has not been processed within that time.

(4)  In the event liens, attachments, or judgments have attached to the license prior to September 1, 1990, the department will not grant an extension beyond the initial 45 days.  Beginning September 1, 1990, new liens, new attachments, or new judgments that have attached to a license do not affect the issuance of temporary operating authority.  The recorded owner of the license must resume operation of the business conducted under the license in cases where the temporary operating authority has expired and cannot be extended.

(5)  Temporary operating authority will be immediately revoked if the applicant to whom temporary operating authority was granted, or the applicant's employees, violate any provisions of Title 16, MCA, or department rules.  Such violations may affect the final decision of the department.

(6)  Any proposed fine, suspension, or revocation arising out of a violation will be assessed against, and is the responsibility of, the recorded owner of the license.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-404, MCA; NEW, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1990 MAR p. 1266, Eff. 6/29/90; AMD, 1992 MAR p. 1244, Eff. 6/12/92; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

42.12.209  TRANSFER OF A LICENSE TO ANOTHER PERSON

(1)  A license may be transferred to another qualified person only pursuant to means legally authorized for the transfer of personal property in Montana, such as:

(a)  the person is a purchaser upon a bona fide sale;

(b)  the person is the personal representative of the estate of a deceased licensee;

(c)  the person has a security interest in a license being foreclosed pursuant to ARM 42.12.205;
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(d)  the person is gifted the license and the donor completely transfers ownership interest, as provided in Title 70, chapter 3, part 1, MCA; or

(e)  the person is appointed receiver under the license receivership.

(2)  A potential buyer of a liquor license or a potential buyer of 10% or more of stock in a business operated under the license is required to submit an application for transfer of a liquor license or transfer of shares of stock pursuant to ARM 42.12.101.  The applicant for ownership of either the business or its stock must be notified in writing by the department that either temporary operating authority or conditional approval has been granted or such a transfer of the license is approved by the department before the buyer may pay to or in any way transfer any money or other valuable consideration to the seller in payment for the business operated under the license or stock.  If money is paid to the seller on the granting of temporary operating authority or conditional approval and the application is later not approved, the money, with the exception of a reasonable amount considered earnest money, must be returned.  

(3)  The seller and the buyer may exchange any portion of the purchase price so long as the amount is placed in escrow if temporary authority or conditional approval has not been issued.

(4)  A transfer of ownership interest or money changing hands between currently qualified and disclosed owners is not prohibited prior to notification to and approval by the department.

(5)  The department may revoke a license for a violation of the requirements in (2).  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-401, 16-4-402, and 16-4-404, MCA; NEW, 1998 MAR p. 2088, Eff. 7/31/98; AMD, 2000 MAR p. 1762, Eff. 7/14/00; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03; AMD, 2004 MAR p. 1972, Eff. 8/20/04.)

42.12.210  COMPLETED TRANSACTIONS UNDER BONA FIDE SALES

(1)  A transaction under a bona fide sale is complete only if the department receives an application for a license submitted pursuant to ARM 42.12.101, and the department approves the application pursuant to 16-4-402, MCA, and this rule.

(2)  An application will not be approved if the sale transaction:

(a)  provides for a person other than the applicant to have an option to purchase the license;
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(b)  involves an escrow agent, unless the parties are required to report to the department all changes or assignments to the original escrow agreement within 30 days of the change;

(c)  involves a loan from a non-institutional lender or a loan guarantor, unless the loan from a non-institutional lender has been approved in writing by the department, but this does not preclude a qualified owner of a license from lending money to the business operated under the license or from individually guaranteeing a debt incurred by the business operated under the license;

(d)  involves a lessor of the licensed premises who is not qualified to own the license being applied for, unless the department approves in writing;

(e)  involves an applicant who is or will be the manager of an associated business if the associated business is owned or controlled by a person who is not qualified to own the license being applied for, unless the department approves in writing; or

(f)  involves any business relationship, with respect to the proposed alcoholic beverages business, with a person who is not qualified to own the license being applied for, unless the department approves in writing.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-401, 16-4-402, and 16-4-404, MCA; NEW, 1998 MAR p. 2088, Eff. 7/31/98; AMD, 2000 MAR p. 1762, Eff. 7/14/00; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

42.12.211  TRANSFER OF A LICENSE DUE TO FORECLOSURE
(1)  A transfer of a license resulting from a foreclosure on a security interest requires an application to transfer the license to the secured party, if the secured party intends to operate the license, pursuant to ARM 42.12.101.  This transfer is subject to the department's approval of the application pursuant to 16-4-402, MCA, and this rule.
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(2)  A transfer of a license resulting from a foreclosure on a security interest requires the filing of documents evidencing the foreclosure if the secured party does not intend to operate or does not meet the requirements to hold the license pursuant to 16-4-401 and 16-4-801, MCA.  The documents must include either the defaulting party’s written acknowledgment of default, evidence that a nonjudicial sale by the secured party has been made pursuant to the Uniform Commercial Code, or a court order foreclosing the defaulting party’s interests in the license.  Based on the foreclosure documents, the transfer may be approved pursuant to ARM 42.12.205.  A foreclosing secured party may retain ownership of the transferred license in nonuse status for a period of no more than 180 days, and may, upon showing of good cause, receive one extension of 180 days.  If the license has not transferred to a qualified purchaser within the time allowed, the license will be revoked.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-401, 16-4-402, 16-4-404, and 16-4-801, MCA; NEW, 1998 MAR p. 2088, Eff. 7/31/98; AMD, 2000 MAR p. 1762, Eff. 7/14/00; AMD, 2003 MAR p. 21, Eff. 1/17/03; AMD, 2004 MAR p. 1972, Eff. 8/20/04.)

42.12.212  LOAN STANDARDS  (1)  The department will further evaluate a designated loan to determine if the transaction is in reality a loan or an ownership interest.  A review of the transaction will be conducted by using standards found either in the Uniform Commercial Code, the Internal Revenue Code, or standards which are in accordance with generally accepted commercial lending practices.

(2)  The department will decline to find a loan arrangement where the money borrowed has not been returned when due and alternate arrangements have not been memorialized in a written contract.  Such an extended financial arrangement must be documented and available to the department.  (History: Sec. 16-1-303, MCA; IMP, Sec. 16-4-401, 16-4-402, and 16-4-404, MCA; NEW, 1998 MAR p. 2088, Eff. 7/31/98; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

Rules 42.12.213 through 42.12.220 reserved


42.12.221  PENALTIES FOR VIOLATION OF RULES OR STATUTES  (Is Hereby Repealed.)  (History:  Sec. 16-1-303, MCA; IMP, 16-3-301, 16-4-406, 16-6-305, and 16-6-314, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; REP, 1992 MAR p. 1244, Eff. 6/12/92.)
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42.12.222  PROCEDURE UPON REVOCATION OR SUSPENSION OF LICENSE  (1)  When any alcoholic beverages license is suspended or revoked by the department, the department shall cause a notice to be posted on the inside of the licensed premises so that the notice can be seen from the outside, stating that the license has been suspended or revoked.  The notice must identify the number of the license, the name of the licensee, the reason for the suspension or revocation, and the period of suspension.  The suspension or revocation notice issued by the department must be dated and signed.  The notice must be posted at all times during the period of suspension.  In the case of a revocation, the notice must be posted on the premises for a period of 10 days.  If the notice is removed or caused to be removed by the licensee or any employee of the licensee during a period of suspension, the license shall be permanently revoked and the licensee must be so notified in writing at the time the notice is posted.  The license or licenses suspended will be held by the department during the period of suspension.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-1-303 and 16-4-406, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1994 MAR p. 2974, Eff. 11/11/94; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03.)
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