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Sub-Chapter 1

License Applications

42.12.101  APPLICATION FOR LICENSE  (1)  All applications for licenses to sell alcoholic beverages at retail or wholesale must be made to the department upon forms supplied by the department.

(2)  Applications for licenses shall be in the names of all persons with an ownership interest or to have an ownership interest in the business to be operated under the license.  The names of all such persons shall appear on the licenses.  The disqualification of any one or more applicants to hold the license disqualifies all.

(3)  In addition to other information required on the application form, the department may require an applicant to submit all information necessary to determine qualifications, including, but not limited to, personal history statements and authorization to access state and federal income tax information for all persons who appear to have an ownership interest or control over the business operated or to be operated under the license.

(4)  Upon receipt of an application for a license to sell alcoholic beverages, the department shall make a thorough investigation as to the qualifications of the applicant and the suitability of the premises proposed for licensing.  If, upon such investigation, it appears that the applicant is qualified under the law, and the premises is suitable for licensing under the laws of the state and the rules of the department, the department shall issue the license if all other requirements of the law and these rules are fulfilled.

(5)  Except as provided in (9), (10), and (11), an ownership interest may not be transferred to a new owner until an application has been submitted to the department and the department approves the transfer.

(6)  The license application must include:

(a)  the processing fee required for the applicable license as stated in ARM 42.12.111;

(b)  a copy of the proposed agreement to transfer the interest in the license, if applicable;

(c)  proof of possessory interest in the premises by the applicant;

(d)  any required loan documents;

(e)  a complete set of fingerprints, provided on the department's form FD-258 (obtained and certified by a local law enforcement agency, the department, or a private security company which has been approved by the department), for each person required to complete a personal history statement as specified by this rule; and
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(f)  any other documentation required to determine licensing or premises qualifications.

(7)  In any case of the transfer of an ownership interest to a new owner, the department must determine that the transferred ownership interest will be independently exercised by the new owner and will not remain under the control of the transferor before approving the transfer.

(8)  A certificate, stock, or other evidence of ownership may not be registered in the licensee's records until the department has granted approval of the transfer.

(9)  The provisions of this rule do not apply to:

(a)  the transfer of a security interest in a licensed liquor operation; or

(b)  a transfer that would not result in a new owner or owner of less than 10% in the licensed corporation, owning 10% or more of the same licensed corporation.  These transfers may occur without prior consent of the department.  Immediate notice must be given to the department in these cases in accordance with ARM 42.12.103.

(10)  Transfers of an ownership interest in a licensed operation from foreclosure must follow ARM 42.12.211, except if the foreclosing secured party intends to operate the license.  In this case, this rule must be followed.

(11)  An application is not required to be filed if an existing licensee or member of a licensee entity that was previously qualified is being removed from the face of the license as an owner.  In this case, documentation supporting the removal of the person and immediate notification to the department is required.

(12)  The department will consider the same matters and conditions on application for renewal of license as for the original application or applications for transfer of ownership.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105, 16-4-201, 16-4-204, 16-4-220, 16-4-402, 16-4-414, and 16-4-502, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1992 MAR p. 1244, Eff. 6/12/92; AMD, 1998 MAR p. 2088, Eff. 7/31/98; AMD, 2000 MAR p. 1762, Eff. 7/14/00; AMD, 2003 MAR p. 2305, Eff. 10/17/03.)

42.12.102  SUPPORTING DOCUMENTATION -- PUBLIC CONVENIENCE AND NECESSITY  (Is Hereby Repealed.)  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105 and 16-4-203, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1993 MAR p. 158, Eff. 1/29/93; REP, 1998 MAR p. 2088, Eff. 7/31/98.)

42.12.103  SUPPORTING DOCUMENTATION -- CORPORATE APPLICANTS

(1)  A corporate applicant other than one whose stock is listed on a national exchange or a corporation with fewer than 10 stockholders shall list:
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(a)  the names, dates of birth and social security numbers and resident addresses of all owners of the issued stock, directors and officers; and

(b)  the number of shares of stock owned by each stockholder.

(2)  A corporate applicant whose stock is listed on a national exchange or a corporation with more than 10 stockholders shall list:

(a)  the names, dates of birth, social security numbers and residence addresses of all owners of 10% or more of the issued stock, all directors and officers; and

(b)  the number of shares of stock held by each stockholder of 10% or more stock.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-203, 16-4-205, and 16-4-401, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1993 MAR p. 434, Eff. 1/29/93; AMD, 1993 MAR p. 2423, Eff. 10/15/93; AMD, 2001 MAR p. 449, Eff. 3/23/01.)

42.12.104  ACTION TAKEN WITH CENSUS UPDATE  (1)  Upon receipt of the most recent census taken under the direction of congress, or the most recent population estimates published by the bureau of the census, United States department of commerce, the department of revenue will determine the availability of any alcoholic beverages licenses subject to a quota system.  The department will publish notice of increases in the availability of alcoholic beverages licenses subject to a quota limitation if the quota of licenses had previously been filled within 30 days of receipt of both city and county certified census numbers.

(2)  In determining the availability of such licenses, the department will:

(a)  utilize only those boundaries that are recognized by the bureau of the census; and

(b)  consider the distance measurement from an incorporated city to extend in a five-mile radius but, in no case, farther than the county boundary within which the incorporated city is located.

(3)  The department will determine whether a license is available for a license applicant based on the verified census data in the department's possession on the date the department received the application, except when the department has published a notice of availability of a license three months before or after receipt of the application, in which case the verified census data in the department's possession on the date the notice is published shall be used.  Census data is verified when the department has confirmation the federal census bureau has declared the census data to be official, the department has calculated the license quotas from the official census data, and the department has placed the revised quotas on file.
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(4)  If more lottery applications are received than licenses available within a quota area, the procedure in ARM 42.12.412 is followed.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105, 16-4-106, 16-4-201, 16-4-203, and 16-4-502, MCA; NEW, 1981 MAR p. 689, Eff. 7/17/81; AMD, 1993 MAR p. 158, Eff. 1/29/93; AMD, 1998 MAR p. 3132, Eff. 11/20/98; AMD, 2000 MAR p. 1762, Eff. 7/14/00; AMD, 2003 MAR p. 21, Eff. 1/17/03; AMD, 2004 MAR p. 1972, Eff. 8/20/04.)

Rule 42.12.105 reserved

42.12.106  DEFINITIONS  The following definitions apply to this sub-chapter:

(1)  "Associated business" means a business that is not licensed by the state to keep or sell alcoholic beverages, but has an alcoholic beverages licensed business located within or on the premises owned or controlled by the "associated business." Examples of associated businesses are:

(a)  a hotel that is not licensed to keep or sell alcoholic beverages, but leases space in the hotel to a licensee to sell alcoholic beverages; or

(b)  a shopping mall that is not licensed to keep or sell alcoholic beverages, but leases space in the mall to a licensee to sell alcoholic beverages.
(2)  "Bona fide grocery store" means a retail establishment where a variety of articles of staple foodstuffs, including meats, vegetables, fruits, bakery items, dairy products, and household supplies, are sold for consumption off-premises.

(3)  "Bona fide sale" means a transaction that completely transfers the license to a qualified purchaser for consideration.

(4)  "Business operated under the license" means the privilege of keeping alcoholic beverages for sale.


(5)  "Catering" means the act of providing, pursuant to a written contract between a licensee with a valid catering endorsement and an unlicensed individual or entity, alcoholic beverages at an event hosted by the unlicensed individual or entity.

(6)  "Complete application" means all information requested on the license application forms and the necessary supporting documentation has been supplied in compliance with the law.

(7)  "Concession agreements" are agreements between either an on-premises consumption beer or all-alcoholic beverages licensee and a non-licensed entity operating a business directly related to the liquor operation.  Both parties must conduct their respective enterprises within the same building, as set forth in ARM 42.12.133, and the premises must meet suitability requirements as set forth in ARM 42.12.122.
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(8)  "Conditional approval letter" means a letter that is issued upon completion of the investigation and public protest period, but prior to approval of the premises.  A conditional approval letter precedes issuance of a license.

(a)  A conditional approval letter is not to be confused with a license with conditions written on the face of the license itself pursuant to 16-1-302, MCA.  The conditions appearing on the face of the license are permanent and last through the existence of ownership by the current licensee.

(9)  "Cosmetic change" means, in addition to the examples given in 16-3-311, MCA, the correction of structural defects that do not entail reconfiguration of the premises.

(10)  Licensee" means a person, partnership, association, or corporation holding a Montana retail liquor license and retail liquor operations located on U.S. military installations within Montana.

(11)  "License fee" means a fee paid at the time a new license application is submitted, at the time an existing license transfers ownership, or upon renewal of an existing license.

(12)  "Loan" means a written contract by which one delivers a sum of money to another with the agreement that the money be returned with interest within a specified period of time.

(13)  "Non-institutional lender" means a person other than a state or federally regulated banking or financial institution who loans money to an applicant for a license or to a licensee.

(14)  "Ownership interest" means the involvement in the business operated under the license by someone who owns some or all of the assets of the business, shares any portion of the profits, or any portion of the losses or liabilities of the business.  Someone with an ownership interest in a liquor license shares in the financial risks of the business and is entitled to the profits or suffers the losses.  Ownership interest includes the right to control the location or ownership of a license.  Examples of ownership interests would include the authority to participate in such business decisions as the sale of the license, relocation of the license, change or creation of any financial arrangements for loan repayment or funding sources, or any responsibilities listed in ARM 42.12.132 to be held by the licensee.  Participation in business decisions does not include providing advice.  A right of first refusal is not an ownership interest.

(15)  "Parties" means a:

(a)  licensee;

(b)  applicant;

(c)  secured party;

(d)  protestor; or

(e)  attorney representing the licensee, applicant, secured party, protestor, or other interested party.
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(16)  "Prepared-food business" means a restaurant, except the food need not be prepared on-site.

(17)  "Primarily meals with table service" means a restaurant where the business records show that the gross sales of food is greater than the sum of any other activity conducted on the premises.

(18)  "Restaurant" means a public eating establishment allowing for seated service for a minimum of 12 persons at tables or booths where the sale of food served is prepared on-site.

(19)  "Sample room" means a specific area designated on a floor plan that accompanied the application, was approved by, and is on file with, the department.


(20)  "Substantially different use" means a change great enough to create a new type of business operation at a premises which is easily distinguishable from the business currently operated or previously planned to be operated at the same premises.

(21)  "Transfer fee" is the processing fee as specified in ARM 42.12.111.

(22)  "Undisclosed ownership interest" means a person with an ownership interest in a license who is not identified as an applicant, shareholder, or member of an applicant on an application for the license, or as a licensee on the face of the license.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-1-106, 16-3-311, 16-4-105, 16-4-205, 16-4-207, 16-4-301, 16-4-402, 16-4-404, 16-4-413, 16-4-420, and 16-4-423, MCA; NEW, 1992 MAR p. 1244, Eff. 6/12/92; AMD, 1993 MAR p. 2423, Eff. 10/15/93; AMD, 1997 MAR p. 1825, Eff. 10/7/97; AMD, 1998 MAR p. 2088, Eff. 7/31/98; AMD, 2000 MAR p. 1762, Eff. 7/14/00; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03; AMD, 2003 MAR p. 2305, Eff. 10/17/03; AMD, 2004 MAR p. 1972, Eff. 8/20/04.)

Rule 42.12.107 reserved

42.12.108  HEARING PROCEDURE  (1)  When it is determined that a hearing is necessary, the matter will be forwarded to the department's office of dispute resolution where the time, date, and place for the hearing will be determined.  The date and time of the hearing shall be during regular business hours.  The place of the hearing shall be in:

(a)  Helena, if other than a public convenience and necessity hearing or a resort determination hearing;

(b)  the community nearest the location of the applicant's proposed premises if it is a public convenience and necessity hearing or a resort determination hearing; or
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(c)  Helena for a telephonic hearing, when agreed to by all the parties to the hearing.  The hearing will be initiated from Helena by the hearing examiner through a conference call to the telephone numbers provided by the parties.

(2)  Prior to a hearing date, the office of dispute resolution shall issue a written notice of the date, time, and place of the hearing.  At that time, a copy of the notice shall be provided to all interested parties.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105, 16-4-203, 16-4-207, and 16-4-404, MCA; NEW, 1992 MAR p. 1244, Eff. 6/12/92; AMD, 1998 MAR p. 2088, Eff. 7/31/98; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

42.12.109  PROTESTS  (1)  A protest letter as described in 16-4-207, MCA, must:

(a)  contain statement(s) of the writer's intent that the letter be considered a protest;

(b)  describe the reason for protesting the granting of a license; and

(c)  identify the appropriate action by:

(i)  providing the license number and accurate trade name or applicant name in a case of a transfer; or

(ii)  the trade name and applicant name and stating that it is for a new application for an original Montana all-alcoholic beverages license.

(2)  A protest letter containing multiple signatures is considered one protest letter.

(3)  If the grounds stated in the letter of protest contain public convenience and necessity issues, the prerequisite number of protest letters required to initiate a public convenience and necessity hearing, as defined in 16-4-207, MCA, must be received.

(4)  Any protest letter failing to meet the criteria in (1), (2), and (3) by the protest deadline will not be considered.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-207, MCA; NEW, 2000 MAR p. 1762, Eff. 7/14/00; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

42.12.110  SERVICE OF NOTICES  (1)  A notice of proposed adverse action issued pursuant to 16-4-406, MCA, shall be served upon the licensee of record by sending a copy of the notice to the licensee by certified mail to the mailing address on file with the department.


(2)  Service shall be considered complete three days after mailing the notice.  Service shall not be considered incomplete because of refusal to accept delivery of the notice.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-406, MCA; NEW, 2005 MAR p. 269, Eff. 2/11/05.)
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42.12.111  PROCESSING FEES  (1)  The following are the fees to be charged for processing endorsement and license applications:

(a)  All-beverages license (including veterans'

or fraternal) . . . . . . . . . . . . . . . . . . . . . . $200
(b)  Catering endorsement (all-beverages, restaurant beer/wine, beer and wine) . . . . . . . . . . . . . . . . $100

(c)  All-beverages license with catering

endorsement (when applied for concurrently) . . . . . . . $200

(d)  Retail on-premises beer license (including

veterans' or fraternal) . . . . . . . . . . . . . . . . . $200

(e)  Wine amendment (for use with existing 

on-premises retail beer license). . . . . . . . . . . . . $100

(f)  Restaurant beer/wine license  . . . . . . . . . $200

(g)  Retail on-premises beer license

and wine amendment (when applied for concurrently). . . . $200

(h)  Retail off-premises beer license. . . . . . . . $100

(i)  Retail off-premises table wine license. . . . . $100

(j)  Retail off-premises beer and table

wine license (when applied for concurrently). . . . . . . $100

(k)  Wholesale beer license. . . . . . . . . . . . . $100

(l)  Wholesale beer sub-warehouse license. . . . . . $100

(m)  Wholesale table wine license  . . . . . . . . . $100

(n)  Wholesale table wine sub-warehouse. . . . . . . $100

(o)  Wholesale beer and table wine license . . . . . $100

(p)  Brewer's license  . . . . . . . . . . . . . . . $100

(q)  Beer importer's license . . . . . . . . . . . . $100

(r)  Resort all-beverages license  . . . . . . . . . $200


(s)  Winery/wine importer. . . . . . . . . . . . . . $100

(2)  The processing fee for determination of resort area is $500.

(3)  The applicable processing fee must accompany all applications.  Processing fees are not refundable.

(4)  Fees for addition or deletion of a mortgage, security interest, or lien are set forth in ARM 42.12.205 and fees for the registration of vendor representatives are set forth in ARM 42.11.214.

(5)  A fingerprint processing fee, in the amount indicated on the application form, must accompany each application.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-1-302, 16-1-303, 16-4-414, and 16-4-420, MCA; NEW, Eff. 11/3/75; AMD, 1979 MAR p. 1249, Eff. 10/12/79; AMD, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1985 MAR p. 1155, Eff. 8/16/85; AMD, 1998 MAR p. 2088, Eff. 7/31/98; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03; AMD, 2003 MAR p. 2305, Eff. 10/17/03.)

42.12.112 ADDITIONAL FEE FOR CENSUS (Is Hereby Repealed.) (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-201 and 16-4-502, MCA; NEW, Eff. 11/3/75; REP, 1985 MAR p. 167, Eff. 2/15/85.)
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42.12.113  LICENSE FEES FOR COMBINED POPULATION AREAS  (Is Hereby Repealed.)  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105, 16-4-201, and 16-4-501, MCA; NEW, 1977 MAR p. 967, Eff. 11/26/77; REP, 1992 MAR p. 1244, Eff. 6/12/92.)


42.12.114  LICENSE FEES  (1)  New licenses issued are assessed an annual license fee in accordance with 16-4-501, MCA.  All licenses must be renewed and the annual license fee paid on or before the due date of each year.  A change in a license designation due to a change in quota area may affect the statutory license fee.  Any change of license fee will be reflected on the next renewal application and the new fee will be due at the time of renewal.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-201, MCA; NEW, 1985 MAR p. 167, Eff. 2/15/85; AMD, 2000 MAR p. 1762, Eff. 7/14/00.)


42.12.115  ASSESSMENT OF LICENSE RENEWAL LATE-PAYMENT PENALTY FEE - GROUNDS FOR WAIVER  (1)  The department will assess a license renewal late-payment penalty fee in all cases where a licensee fails to pay the license renewal fee on or before the due date.  The renewal application and fee is timely filed and paid if mailed in an envelope postmarked by the United States postal service prior to the due date.  If the due date falls on a Saturday, Sunday, or state legal holiday, a postmark for the following business day or a payment received at the department on the following business day is timely.


(2)  The department may waive a license renewal late-payment penalty fee assessment upon receipt of a written request by the licensee.  The request must state the reason for late payment and be supported by documentation.  A waiver of the license renewal late-payment penalty fee assessment shall be granted under the following conditions:


(a)  a department error;


(b)  the department mailed a license renewal notice less than two weeks prior to the due date;


(c)  a delay in payment caused by the death or serious illness of the licensee;


(d)  a United States postal service error;


(e)  a renewal application and fee was erroneously mailed to the internal revenue service or bureau of alcohol, tobacco, and firearms;


(f)  a delay in payment due to bankruptcy or foreclosure action; or


(g)  the late payment is the only late payment within the most recent five consecutive years or since the license was acquired, whichever is less, and payment was received at the department within 30 days after the due date.
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(3)  A licensee's neglect, lack of funds, or ignorance of the law are not sufficient reasons for waiver of a license renewal late-payment penalty fee assessment.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-501, MCA; NEW, 1985 MAR p. 1340, Eff. 9/13/85; AMD, 1991 MAR p. 467, Eff. 4/12/91; AMD, 2000 MAR p. 1762, Eff. 7/14/00; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

42.12.116  CONCURRENT APPLICATIONS  (1)  An application received for a premises for which an application is pending, as defined in 16-4-412, MCA, shall be returned to the applicant with an explanation that the applicant cannot be considered because there is a previous application pending for the same premises.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-412, MCA; NEW, 1993 MAR p. 2423, Eff. 10/15/93; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

42.12.117  SUBSTANTIALLY DIFFERENT USE  (1)  If an applicant has been denied a license under 16-4-405, MCA, a new application cannot be considered for five years unless the department determines there has been a change great enough to be easily recognizable.  The department will consider applications where the proposed use is noticeably and substantially different from the use that was previously rejected.

(a)  The following examples constitute a substantially different use but are not all inclusive of the types of changes the department would consider:

(i)  a situation where the new business operation has changed significantly enough to change the primary source of revenue generated by the business or the operation previously planned to be operated on the premises.  Such a change would be where a business changed from primarily a casino/bar operation to a restaurant operation with all the necessary facilities to accommodate a restaurant setting and at least 65% of the gross revenue is from the sale of food; or

(ii)  the zoning designation of the proposed location has changed by local government action.

(b)  The following examples do not constitute substantially different use:

(i)  a change in business hours;

(ii)  a change in the type of alcoholic beverages offered for on-premises consumption; or

(iii)  a newly constructed or remodeled building which will be used for the same primary purpose as the proposed use that was rejected.
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(2)  An applicant who has applied for substantially different use, and is approved under this rule, may not change the applicant's manner of operation for five years as described in 16-4-413, MCA.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-405 and 16-4-413, MCA; NEW, 2000 MAR p. 1762, Eff. 7/14/00; AMD, 2004 MAR p. 1972, Eff. 8/20/04.)

42.12.118  APPLICATION PROCESS REQUIRED  (1)  An application is required to be filed when a person not previously qualified is proposed to be added to the face of the license as an owner.

(2)  An application is not required to be filed if an existing licensee or member of a licensee entity that was previously qualified is being removed from the face of the license as an owner.  In this case, documentation supporting the removal of the person and immediate notification to the department is required.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-405, 16-4-413, and 16-4-415, MCA; NEW, 2000 MAR p. 1762, Eff. 7/14/00.)

Rules 42.12.119 and 42.12.120 reserved
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42.12.121  PROCESSING OF APPLICATION  (Is Hereby Repealed.)  (History:  Sec. 16-1-303, MCA; IMP, Title 16, chapter 4, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; REP, 2000 MAR p. 1762, Eff. 7/14/00.)

42.12.122  DETERMINATION OF SUITABILITY OF PREMISES

(1)  A party applying for either a new retail license, the transfer of ownership of an existing retail license, the transfer of location of an existing retail license, or approval of an alteration to a premises must provide the department with evidence of the suitability of the premises for the use intended.

(2)  The premises must be considered suitable for the retail sale of alcoholic beverages if:

(a)  it meets the standards of the department of PHHS; the department of labor and industry, building codes bureau; and the state fire marshal's office in the fire prevention and investigation bureau of the department of justice; or their delegated representatives;

(i)  a license issued for off-premises consumption of beer and/or table wine must meet the standards for an establishment operated as a grocery store, or a drug store licensed as a pharmacy;

(ii)  a license issued for on-premises consumption of beer must meet the standards for an establishment operated as a bar or tavern;

(iii)  a license issued for on-premises consumption of beer and wine must meet the standards for an establishment operated as either a restaurant or a prepared food business; and

(iv)  a license issued for on-premises consumption of all-alcoholic beverages must meet the requirements for a bar or tavern;

(b)  the investigator can easily ascertain the type of alcoholic beverages business that is being conducted on the premises due to indoor and outdoor advertising, signage, and/or the general layout and atmosphere of the premises to be licensed.  The two circumstances to be ascertained are:

(i)  a beer and/or table wine license issued for off-premises consumption operates at a premises recognizable as a grocery store or a pharmacy as defined in ARM 42.12.126;

(ii)  a license issued for on-premises consumption operates at a premises recognizable as a restaurant, bar, tavern, or other business directly related to the on-premises consumption of alcoholic beverages, such as a bowling alley, hotel, or gambling casino.  The licensed premises must have a bar preparation area and sufficient seating to encourage patrons to remain on the premises and consume the alcoholic beverages sold
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by the drink.  Sufficient seating must consist of not less than 12 seats at either a bar, not including a service bar as defined in ARM 42.12.401, or tables, booths, gaming areas, or any combination of the above; and

(iii)  a restaurant beer and wine licensed premises must have a service bar as defined in ARM 42.12.401, and sufficient seating as defined in 16-4-420, MCA;

(c)  alcoholic beverages are advertised and displayed as being available for purchase;

(d)  the premises is open for business on a regular basis so as not to be considered a license on nonuse status;

(e)  the layout of the premises allows for licensee- and/or employee-only control over the preparation, sale, service, and distribution of alcoholic beverages;

(f)  the investigator can verify to the department that the dimensions shown on the floor plan accurately represent the physical layout of the premises;

(g)  the applicant has demonstrated that adequate safeguards are in place to prevent the sale of alcoholic beverages to minors and intoxicated persons;

(h)  the premises to be used for the on-premises consumption of alcoholic beverages is physically separated from any business not directly related to the on-premises consumption of alcoholic beverages by four permanent walls.  The walls must be floor to ceiling and shall not be moved without department approval of alterations to the premises pursuant to ARM 42.13.106.  The premises can maintain inside access to each business conducted in the building through a doorway no larger than six feet wide with a door that can be closed and locked when not in use.  Businesses directly related to the on-premises consumption of alcoholic beverages are a hotel, bowling alley, gambling casino, or restaurant; and

(i)  the provisions of (3) are not violated.

(3)  The premises cannot be considered suitable for the retail sale of alcoholic beverages if:

(a)  local government zoning restrictions or ordinances prohibit the sale and/or consumption of alcohol at the location of the premises;

(b)  the location is off regular police beats and cannot be properly policed by local authorities;

(c)  the service of alcohol is handled by the customer without the direct involvement of the licensee or employees such as:

(i)  alcoholic beverages provided the customer through automatic dispensing or vending machines; or

(ii)  self-service beer tap;
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(d)  the on-premises operation is not physically separated from other businesses operated in the same building that are unrelated to the business of retail on-premises alcoholic beverages consumption, such as a grocery store, laundromat, clothing store, hardware store, flower shop, nursery, or preschool; and

(e)  the operator of the alcoholic beverages business intends to conduct some or all of the sale of alcoholic beverages through the use of a drive-up window.

(4)  Premises currently licensed that do not meet the suitability standards would be required to meet the above standards upon department approval of completed alterations of the existing licensed premises in accordance with 16-3-311, MCA.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-3-311, 16-4-402, 16-4-404, 16-4-405, and 16-4-420, MCA; NEW, Eff. 11/3/75; AMD, 1992 MAR p. 2187, Eff. 9/25/92; AMD, 1993 MAR p. 2423, Eff. 10/15/93; AMD, 1997 MAR p. 1825, Eff. 10/7/97; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03; AMD, 2005 MAR p. 269, Eff. 2/11/05.)

42.12.123  CONDUCT OF OTHER ACTIVITIES ON PREMISES  (Is Hereby Repealed.)  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-1-303 and 16-4-402, MCA; Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; REP, 1985 MAR p. 1155, Eff. 8/16/85.)

42.12.124  REJECTION OF APPLICATION BECAUSE OF NUMBER OF EXISTING LICENSES  (1)  Applicants shall be notified that the issuance of a new license or transfer will not be allowed by the department when:

(a)  the issuance of an on-premises consumption alcoholic beverages license for premises located within any incorporated city or town or within a distance of five miles from the corporate limits or boundaries of an incorporated city or town and where the number of licenses of each class already issued for the area is equal to or exceeds the limitations specified in 16-4-105 and 16-4-201, MCA; or

(b)  the transfer of an on-premises consumption alcoholic beverages license under these circumstances could not be approved under the requirements of the law.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105, 16-4-201, 16-4-204, and 16-4-405, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; AMD, 2001 MAR p. 449, Eff. 3/23/01.)
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42.12.125  COMBINED AREA QUOTAS  (1)  If the corporate boundaries of two or more incorporated cities or towns are within five miles of each other, the total number of on-premises consumption alcoholic beverages licenses that may be issued shall be determined on the basis of their combined populations.  The purpose of this provision is to allow the aggregation of the populations of adjacent cities and to determine the quota of the entire populated area.

(2)  In order to combine populations both cities and towns must be incorporated and their respective corporate limits must be within five miles of each other at the nearest point.  If these requirements are met the populations of both municipalities are to be combined and the total population figures used to determine the number of on-premises consumption alcoholic beverages licenses available under the quota.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105 and 16-4-201, MCA; NEW, 1977 MAR p. 966, Eff. 11/26/77; AMD, 1978 MAR p. 394, Eff. 3/25/78; AMD, 1985 MAR p. 167, Eff. 2/15/85.)

42.12.126  OFF-PREMISES SALE OF BEER OR TABLE WINE  (1)  A retail license to sell beer or table wine in the original packages for off-premises consumption only may be issued to any person, firm, or corporation approved by the department as a fit and proper person, firm, or corporation to sell beer or table wine, and whose premises proposed for licensing is operated as a bona fide grocery store or a drugstore licensed as a pharmacy.

(2)  A retail inventory of $3,000 will be used as a basis for determining whether an establishment qualifies as a "bona fide grocery store."  The retail inventory of at least $3,000 must be maintained at all times.  The retail inventory must include at least three different types of items in each of the following food groups: meats, vegetables, fruits, bakery items, dairy products, and household supplies.  For example, three different types of items in the dairy products group would be cheese, milk, and butter, but skim milk, chocolate milk, and whole milk would not be considered as three different types of items in the dairy products group.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105, MCA; NEW, Eff. 11/3/75; AMD, 1979 MAR p. 1249, Eff. 10/12/79; AMD, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1992 MAR p. 1244, Eff. 6/12/92; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

42.12.127  WINE LICENSE AMENDMENT  (Is Hereby Repealed.) (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105, MCA; NEW, Eff. 11/3/75; AMD, 1980 MAR p. 431, Eff. 2/1/80; AMD, 1985 MAR p. 167, Eff. 2/15/85; REP, 2000 MAR p. 1762, Eff. 7/14/00.)
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42.12.128  CATERING ENDORSEMENT  (1)  Any license having obtained a catering endorsement under the provisions of 16-4-111 or 16-4-204, MCA, is authorized to sell alcoholic beverages authorized under the license to persons attending a special event upon premises not otherwise licensed.  Only the licensee or the licensee's employees are authorized to sell and serve alcoholic beverages at the special event.

(2)  The holder of a catering endorsement may sell and serve alcoholic beverages at retail only at a booth, stand, or other fixed place of business within the exhibition enclosure, confined to specified premises or designated areas described in the notice given to the local law enforcement agency that has jurisdiction over the premises where the event is to be catered.  Such a licensee, or the licensee's agents or employees may also sell and serve beer, in the case of an all-beverages licensee, or beer and wine, in the case of a beer/wine licensee, in the grandstand or bleacher.

(3)  Licensees granted approval to cater such special events are subject to the provisions of 16-3-306, 16-4-111, and 16-4-204, MCA, and ARM 42.13.101.

(4)  Every licensee holding a catering endorsement shall report, on or before the 15th day of each month, those events the licensee catered in the previous month.  The report shall include the date, time, and place of the catered event.  This report can be provided to the department in letter format.  (History:  Sec. 16-1-103 and 16-1-303, MCA; IMP, Sec. 16-3-103, 16-4-111, and 16-4-204, MCA; NEW, 1979 MAR p. 983, Eff. 8/31/79; AMD, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1987 MAR p. 1491, Eff. 10/1/87; AMD, 1992 MAR p. 1244, Eff. 6/12/92; AMD, 1994 MAR p. 3101, Eff. 12/9/94; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

42.12.129  DETERMINATION OF PROXIMITY TO PLACE OF WORSHIP OR SCHOOL  (1)  In order to apply the provisions of 16-3-306, MCA, the department must find:

(a)  the entrance doors of the premises proposed for licensing and the entrance doors of the place of worship or school are situated on the same street; and

(b)  the physical address of the premises proposed for licensing is designated as the same street as the physical address of the place of worship or school; and

(c)  the distance, measured in a straight line, from the entrance doors of the business proposed for licensing and the entrance doors of the place of worship or school is 600 feet or less.

(2)  If the above three-part test is not met in its entirety, the provisions of 16-3-306, MCA, do not apply.
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(3)  The distance between entrance doors is measured by a geometric straight line, regardless of intervening property and buildings.  An entrance is considered to be a means of ingress to the premises generally used by the public.

(4)  In the event that a county or city government should enact an ordinance or resolution supplanting the provisions of 16-3-306, MCA, the restriction shall not apply.

(5)  A conformed copy of such supplanting ordinance or resolution must be submitted to the department by the applicant.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-3-306, MCA; NEW, 1980 MAR p. 1086, Eff. 3/28/80; AMD, 1984 MAR p. 325, Eff. 2/17/84; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

42.12.130  DETERMINATION OF LICENSE QUOTA AREAS  (1)  Any applicant applying to the department for a new license or transfer of location of an existing license under the quota limitations provided for under 16-4-105 and 16-4-201, MCA, must submit to the department a sworn statement or affidavit from the local county or city surveyor, a private licensed land surveyor or local government official attesting to the location of the proposed premises.

(2)  If the location of the proposed premises is not within the boundaries of an incorporated city, the official must attest to the exact distance from the nearest corporate boundary to the proposed premises as measured from official city or county plats.

(a)  The distance must be measured by radial survey method from the nearest corporate city boundary to the nearest entrance of the proposed premises.

(3)  The sworn statement or affidavit must be substantially in the following form or on a form provided by the department entitled Certified Survey Affidavit:


(a)  Legal description and/or street address of proposed premises:

I (individual's name), (title) have the knowledge and the authority to attest to the location of the premises known as (trade or business name).

The location of this premises is within the incorporated boundaries of (name of city) or is (less than) five miles from the (name of city) corporate boundary or is more than five miles from any incorporated city within (name) county.

(b)  In the case of a location outside the corporate boundary include the following:

The distance was measured by radial survey method from the nearest corporate city boundary to the nearest entrance of the proposed premises.  Plat(s)/map(s) verifying the location that indicate the points between which the measurement was made and the distance can be provided upon request.
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(c)  In the case of a location inside the corporate boundary include the following:

The location of the premises was determined by examination of corporate plats or other official records.

(d)  A signature block, title of the parties, and the document must be dated and notarized.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105, 16-4-201, 16-4-409, and 16-4-501, MCA; NEW, 1983 MAR p. 1928, Eff. 12/30/83; AMD, 1992 MAR p. 1244, Eff. 6/12/92; AMD, 2001 MAR p. 449, Eff. 3/23/01.)

42.12.131  APPLICATIONS FOR AVAILABLE LICENSE(S) IN QUOTA AREA  (1)  When the department receives applications after the initial lottery application deadline for the available license(s) in a quota area, the following procedures apply:

(a)  When fewer applications than licenses available are received, the applications will be processed;
(b)  If there are more applicants than licenses available in a quota area, then the licenses will be awarded on a first-come, first-served basis.  The postmark on each application will establish which of the applications will be processed; and

(c)  Those applications received by the department with the same postmark for an available license will be considered and will proceed to a lottery process.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-105 and 16-4-201, MCA; NEW, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1993 MAR p. 158, Eff. 1/29/93; AMD, 1998 MAR p. 3132, Eff. 11/20/98; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03.)

42.12.132  MANAGEMENT AGREEMENTS  (1)  Subject to the terms and conditions stated in this rule, an alcoholic beverages licensee may employ a manager as the licensee's agent to oversee the alcoholic beverages business conducted in the licensee's licensed premises.  The manager or the person designated to represent the manager must possess a past and present status as a business person and citizen who demonstrates the likelihood of operating the licensed establishment on behalf of the licensee in compliance with all applicable laws of the state and local governments.

(2)  Within 30 days of employing the manager, the licensee must file with the department a signed original of the written management agreement, a personal history statement, and a complete set of fingerprints as required by ARM 42.12.101, that clearly disclose the following information:
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(a)  the manager's name, address, telephone number, mailing address, if different from street address, and one of the following:

(i)  social security number for individuals; or

(ii)  federal identification number for business;

(b)  the amount of compensation; and

(c)  the specific duties and responsibilities delegated to the manager by the licensee.

(3)  The department will review the agreement for compliance with the following standards:

(a)  the licensee must retain the possessory interest in the premises through ownership, lease, rent, or other agreement with the owner of the premises;

(b)  while the agreement may delegate duties to the manager, the licensee must retain ultimate control, liability, responsibility, and accountability for the retail liquor operation.  The agreement may not assign or limit any of the rights or responsibilities of ownership.  In particular, the agreement may not grant or assign to the manager:

(i)  control of business hours, types of alcoholic beverage products sold, selling price, level of inventory maintained, and overall business atmosphere;

(ii)  exclusive authority over business accounts and operation funds;

(iii)  authority to remodel or otherwise make changes in the business operation requiring non-routine actions;

(iv)  ultimate decision-making authority regarding the hiring, firing, advancement or promotion, or any other change of status of other employees;

(v)  liability for all business expenses and losses, either directly or through an indemnification agreement with the licensee.  The licensee may require the manager to do the ministerial act of paying the expenses, but this must be accomplished by using the licensee's funds; and

(vi)  ownership of the inventory or the right to use or dispose of it at will.

(c)  the licensee must maintain an active participation in the business operation sufficient to insure the proper and lawful conduct of the business, and execute all reports required by governmental agencies that attest to the licensee's ownership and certify compliance with applicable statutes and regulations. The licensee may work in the establishment at any time;

(d)  the agreement may not be assignable by the manager to a successor manager without the written consent of the licensee;

(e)  the agreement may not place any restrictions on the licensee's right to transfer, mortgage, hypothecate, or alienate the license, or change the location of the operation; 
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(f)  the agreement must be terminable upon the licensee transferring the license, selling the business, or otherwise ceasing business operations at the licensee's option;

(g)  the agreement must provide for compensation either as a fixed amount, a percentage of gross sales, or a combination of fixed amount and percentage of gross sales;

(h)  the compensation of the manager must be commensurate with the duties performed, cannot consist of all net profits from the business, and cannot be less than the federal wage and hourly standards for an individual; and

(i)  the management agreement must establish a principal agent, employer-employee, or other type of agency relationship, making the manager responsible to the licensee for the performance of assigned duties, while the licensee is responsible for the proper performance of the manager.

(4)  Management agreements failing to meet any of the standards set forth in (1), (2), and (3) will be marked as rejected and returned to the licensee, together with a written explanation of the reasons for the rejection.  If the deficiencies are not corrected within 30 days of the time set by the department, the tendered management agreement will be deemed to be void.  Failure of the licensee to terminate operations under a void management agreement constitutes a violation of Montana law and departmental rules.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-3-101 and 16-4-404, MCA; NEW, 1992 MAR p. 2192, Eff. 9/25/92; AMD, 1998 MAR p. 2102, Eff. 7/31/98; AMD, 2001 MAR p. 449, Eff. 3/23/01; AMD, 2003 MAR p. 21, Eff. 1/17/03; AMD, 2003 MAR p. 2305, Eff. 10/17/03.)

42.12.133  CONCESSION AGREEMENTS  (1)  All new concession agreements must be submitted to the department for review and approval prior to their execution and/or effective date, and must set forth the following:

(a)  the nature of the agreement is one that arises from a mutually beneficial situation only;
(b)  the agreement gives the licensee possessory interest in the concessioned premises;

(c)  the licensee's amended floor plan, including the new service area, will accompany the agreement;

(d)  the licensee is responsible for the sales and service of all alcoholic beverages;

(e)  the parties may share the employees.  In the event of shared employees, the licensee must retain the right to discipline or otherwise sanction any employee in relation to the service of alcohol.  Any violation of liquor law is the sole responsibility of the licensee;

(f)  the non-licensed entity cannot order, or otherwise purchase, any alcoholic beverage product from a wholesaler or agency liquor store; 
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(g)  the agreement must include language that allows the licensee to terminate the agreement without cause; and

(h)  that all the proceeds from the sale of alcoholic beverages are the property of the licensee.


(2)  The department, upon receipt of the concession agreement and any supporting documentation, will advise the licensee within seven working days of approval or denial of the agreement.  Upon approval of the agreement, the license will reflect language that the licensee is also serving alcoholic beverages in the establishment.

(3)  A licensee must submit any modification or assumption of an existing concession agreement for review and approval by the department.  The concessionaire may continue to operate the business pending approval by the department.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-3-305, 16-3-311, 16-4-401, and 16-4-402, MCA; NEW, 2003 MAR p. 21, Eff. 1/17/03; AMD, 2004 MAR p. 1972, Eff. 8/20/04.)

Rules 42.12.134 through 42.12.140 reserved
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42.12.141  CORPORATE LICENSES  (1)  No alcoholic beverages license shall be issued to a Montana corporation unless the following requirements are met:

(a)  The corporation was organized and has existed as a Montana corporation or has been authorized to do business in Montana prior to making application for an alcoholic beverages license; and

(b)  The corporate application must be accompanied by a copy of the corporation's certificate of incorporation or certificate of good standing issued within the last six months by the Montana secretary of state.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-401, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1993 MAR p. 158, Eff. 1/29/93; AMD, 1993 MAR p. 2423, Eff. 10/15/93; AMD, 2001 MAR p. 449, Eff. 3/23/01.)

42.12.142  CHANGE IN CORPORATE STRUCTURE  (Is Hereby Repealed.)  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-205 and 16-4-401, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; REP, 2000 MAR p. 1762, Eff. 7/14/00.)

42.12.143  RESTRICTION ON INTEREST IN OTHER LICENSES
(1)  Except as provided in 16-4-205, MCA, any person owning stock in a corporation which owns an all-beverages license is not qualified to own an interest, either as owner, partner, or stockholder, in another all-beverages, wholesale beer, or table wine distributor's license.

(2)  Any person owning stock in a corporation which owns a wholesale beer license is not qualified to own an interest, either as owner, partner, or stockholder in another wholesale beer or retail alcoholic beverages license.

(3)  Any person owning stock in a corporation which owns a table wine distributor's license is not qualified to own an interest, either as owner, partner, or stockholder in another table wine distributor's license or retail alcoholic beverages license.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-205 and 16-4-401, MCA; NEW, Eff. 11/3/75; AMD, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1985 MAR p. 1632, Eff. 11/1/85.)

42.12.144  TRANSFERS BETWEEN QUOTA AREAS - PROCEDURES AND DOCUMENTATION  (1)  An applicant applying to the department to transfer an all-beverages license under the provisions of 16-4-204, MCA, may  negotiate a bona fide  sale  with the owner of a license, located in a quota area from which that license may be transferred, to purchase a license and, if no lottery drawing is required, submit an application for transfer of ownership and location in compliance with ARM 42.12.209 and 42.12.210.
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(2)  An applicant applying to the department to transfer an all-beverages license under the provisions of 16-4-204, MCA, whose lottery entry is successful in a lottery drawing, is required to have entered into an agreement to purchase a transferable license within 60 days after the lottery drawing and submit additional documents needed to effect a transfer of ownership and location.  However, additional time can be requested and approved by the department when the applicant can demonstrate that the applicant is actively pursuing the purchase of a license, and that failure to purchase a license is through no fault of the applicant.  The additional time is not to exceed 60 days.  An additional fee is required to cover the costs of republishing the transfer notice in a newspaper within the area from which the license is proposed to be transferred.

(3)  Documentation required under (1) includes:

(a)  a completed application form;

(b)  a transfer fee;

(c)  a purchase agreement;

(d) a request for termination of existing secured parties' interest and the applicable fee ($10 each);

(e)  a floor plan of the proposed premises; and

(f)  other documents which may be needed or specified on the application form, depending upon the response to certain questions, for example:  lease or sales agreements.  The department or hearing examiner may require additional documentation as deemed necessary to reach a final decision.

(4)  Documentation required under (1) is the same as that itemized in (3)(a) through (f).  However, a signed purchase agreement and a request for termination of secured parties' interests are not required upon initial filing of the application.

(5)  If an applicant is unable to enter into an agreement to purchase a transferable license within the time provided in (2) the application will be rejected and the application ranked next in the lottery drawing will be processed.  This procedure is not constrained by 16-4-413, MCA.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-4-204 and 16-4-413, MCA; NEW, 1985 MAR p. 167, Eff. 2/15/85; AMD, 1993 MAR p. 2423, Eff. 10/15/93; AMD, 1998 MAR p. 3132, Eff. 11/20/98; AMD, 2000 MAR p. 1762, Eff. 7/14/00; AMD, 2003 MAR p. 21, Eff. 1/17/03.)
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