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42.11.301

Sub-Chapter 3

Operating State Agency Liquor Stores

42.11.301  DEFINITIONS  As used in this sub-chapter, the following definitions apply:

(1)  "Agency store" means a liquor store operated by an agent.

(2)  "Agent" means a person, partnership, or corporation that markets liquor on a commission basis under an agency agreement with the department and provides all the resources, including personnel and store premises, needed to market liquor under the agreement.

(3)  "Average commission percentage" means the simple average of the commission percentage of agents with similar gross sales volumes.  This percentage is calculated by adding the commission percentages of all agents with similar gross sales volumes and dividing by the number of agents with similar gross sales volumes.

(4)  "Community boundary" means:

(a)  in the case of an incorporated city or town, the city or town limits; and

(b)  in other communities, the generally recognized and commonly accepted outer edge of the community.

(5)  "Gross sales volume" means an agency liquor store's purchases at posted price as defined in 16-1-106, MCA.

(6)  "Minimum qualified petitioners" means the number of adults who reside in the community which number equals 5% of the community population as determined in the most recently available census estimate for the community or 20 adults who reside in the community if 5% of the community population is less than 20.

(7)  "New state agency liquor store" means a state agency liquor store that begins operation in a community that has not had a state agency liquor store in operation for one or more years.

(8)  "Sales band" means a group of agents with similar gross sales volumes.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-2-101, MCA; NEW, 1987 MAR p. 1798, Eff. 10/16/87; AMD, 1993 MAR p. 2418, Eff. 10/15/93; AMD, 1998 MAR p. 2498, Eff. 9/11/98; AMD, 2001 MAR p. 348, Eff. 2/23/01.)
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42.11.302  CONVERSION TO AGENCY STORE  (Is Hereby Repealed.)  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-2-101, MCA; NEW, 1987 MAR p. 1798, Eff. 10/16/87; REP, 1996 MAR p. 1161, Eff. 4/26/96.)

42.11.303  SELECTION OF AGENT  (Is Hereby Repealed.) (History: Sec. 16-1-303, MCA; IMP, Sec. 16-2-101, MCA; NEW, 1987 MAR p. 1798, Eff. 10/16/87; REP, 1996 MAR p. 1161, Eff. 4/26/96.)

42.11.304  CLOSURE OF A STATE LIQUOR STORE  (Is Hereby Repealed.) (History: Sec. 16-1-303, MCA; IMP, Sec. 16-2-101, MCA; NEW, 1987 MAR p. 1798, Eff. 10/16/87; REP, 1996 MAR p. 1161, Eff. 4/26/96.)

42.11.305  OPENING A NEW STATE AGENCY LIQUOR STORE  (1) The number of state agency liquor stores that may be located in a community will vary with the population in a community.  The number of stores that may be located in a community may vary as prescribed in 16-2-109, MCA.

(2)  A new state agency liquor store will be operated by an agent.

(3)  The department will conduct a public hearing to open a new state agency store in a community when all of the following conditions are met:

(a)  The department receives a petition signed by at least the minimum qualified petitioners to open a state agency store in the community.  The petition must clearly state that its purpose is to have the department open a state agency liquor store in the community which will be operated by an agent under contract with the department.  The petition must show the printed name, mailing address and signature of each person signing the petition.

(b)  The department receives a letter from a person willing to submit a proposal or bid to operate a state agency store in the community.  This person must control or expect to control a building in the community that could be used as the state agency store location.

(c)  The number of state agency liquor stores currently operating in the community does not exceed the limit in 16-2-109, MCA.

(d)  The nearest community with an operating state agency liquor store is more than 35 miles as measured from the nearest community boundaries along the shortest route on a paved road between the two communities unless the new store is to be located in a community eligible for more than one store pursuant to 16-2-109, MCA.

(e)  The department has not solicited for an agent in the community within the previous three years.
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(f)  The petition identified in (3)(a) and the letter from a potential agent in (3)(b) must be received within six months of each other.

(4)  When all of the conditions in (3) are met, the department will hold a public hearing in the community to receive comments from interested parties concerning the department's intention to advertise for proposals or bids for a liquor store agent.  The procedures concerning the public hearing are:

(a)  The notice will contain the following:

(i)  the date, time and place in the community where the public hearing will be conducted; and

(ii)  provide the name and address of the hearing officer appointed by the department to conduct the hearing.

(b)  Notice of the public hearing will be advertised twice during a two-week period in the legal section of:

(i)  the nearest daily newspaper in general circulation for the affected area; and

(ii)  in the local community newspaper, if there is one.

(c)  The hearing will be conducted no less than 14 days but no more than 20 days following the last publication of the notice in the newspapers.

(d)  The hearing officer will preside over the hearing and collect the information presented by all persons.  The hearing will be directed to the following:

(i)  whether the department should proceed with its intention to advertise for proposals or bids for a liquor store agent for the community;

(ii)  whether any limitations or restrictions on the location and operation of the agency should be considered; and 

(iii)  whether any other issues directly related to the operation of the proposed store in the community or its possible effects on the community should be considered in the determination of whether to proceed with its intention to advertise for proposals or bids for a liquor store agent for the community.

(e)  Within one week following the public hearing, the hearing officer will submit a report to the department.  This report will provide the following: 

(i)  identify all of the issues raised at the hearing;

(ii)  recommend whether proceeding with the advertisement for proposals or bids for a liquor store agent is in the best interest of the state, and the community; and

(iii) recommend whether any limitations or restrictions on the location and operation of the agency should be considered.

(f)  One week following receipt of the hearing officer's report, the department will decide what action will be taken in response to the hearing officer's recommendations.

(5)  Notice of the department's decision will be mailed to
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all parties who signed the petition and gave a mailing address or who attended the public hearing and gave a mailing address.

(6)  If the decision is to proceed with the advertisement for request for proposals or invitation for bids for a liquor store agent, the process to select an agent will be conducted in accordance with ARM 42.11.310.

(7)  If no proposals or bids are received in response to a request for proposals or invitation for bids, or none of the proposals or bids received meet the minimum requirements specified in the request for proposals or the invitation for bids, the department will make no further solicitation for an agent in the community for three years.  If the conditions in (3) and (4) are met after the three-year period, the department will begin the process again.  However, if the department determines that the petition required in (3)(a) was not generated in good faith, the department may waive the three-year limitation.  (History: Sec. 16-1-303, MCA; IMP, Sec. 16-2-101 and 16-2-109, MCA; NEW, 1993 MAR p. 2418, Eff. 10/15/93; AMD, 1998 MAR p. 2498, Eff. 9/11/98.)

42.11.306  COMMISSION PERCENTAGE REVIEW  (1)  The depart-

ment shall review the commission percentage paid to agents pursuant to 16-2-101, MCA.

(2)  The department may examine agent stores with similar gross  sales volumes  to determine  commission rate adjustments.

(History: Sec. 16-1-303, MCA; IMP, Sec. 16-2-101, MCA; NEW, 1998 MAR p. 2498, Eff. 9/11/98.)

42.11.307  DETERMINATION OF SIMILAR GROSS SALES VOLUMES  
(1)  An agent's commission percentage may be adjusted to the average commission percentage of agents with similar gross sales volumes as prescribed in 16-2-101, MCA.

(2)  Except as otherwise provided, sales information from the two most recent calendar years will be used when determining the gross sales volumes.

(3)  The department will apply standard statistical measures to establish the sales bands.  The agents will be divided into six sales bands.  The sales bands will be proportioned using a standard bell curve.

(4)  The proposed sales bands with corresponding proposed average commission rates for each band will be made available to the public for comment 60 days prior to the commencement of the review period.

(5)  Copies of the sales bands with corresponding proposed average commission rates for each band may be obtained by contacting the Department of Revenue, Liquor Distribution, P.O. 1712, Helena, MT 59624-1712.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-2-101, MCA; NEW, 1998 MAR p. 2498, Eff. 9/11/98.)
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42.11.308  QUALIFICATIONS FOR COMMISSION RATE REVIEW
(1)  Agent's gross sales volumes can be distorted by closure of a business; other than for holidays, weekends, inventory, or other temporary closures which occur in the ordinary course of business.  This distortion could potentially result in the agent being placed in a sales band which does not accurately reflect the agent's average sales volumes.  Such misplacement of an agent within a sales band would also affect the average commission percentage determination within the band. The department may, if sufficient data exist, project an agent's gross sales from a period of less than the two most recent calendar years as a representation of the agent's two year gross sales. Therefore, for an agent to be eligible for a commission rate review, the store must be open for business on a regular and continuous basis for the two calendar years preceding the review period.

(2)  All state agency stores are eligible for a commission rate adjustment under 16-2-101(6)(b), MCA.  (History:  Sec. 16-1-303, MCA; IMP, Sec. 16-2-101, MCA; NEW, 1998 MAR p. 2498, Eff. 9/11/98.)

42.11.309  COMMISSION ADJUSTMENT  (1)  An agent's commis- sion percentage may be increased to average commission percentage within the sales band if that agent's commission percentage is less than the average in that sales band.

(2)  An agent's commission percentage may be increased to a percentage greater than the average commission percentage within the sales band if it is established to the satisfaction of the department that:

(a)  the agent has experienced increased expenses in operating the business for the two most recent calendar years including, but not limited to:

(i)  increased labor costs;

(ii)  rental or lease costs;

(iii)  utilities;

(iv)  insurance premiums; and

(v)  increased utilization of the case lot discount.

(b)  the agent considered all reasonable mitigation measures; and

(c)  the average commission percentage would be in- sufficient to yield net income commensurate with the net income experienced in the two most recent calendar years.

(3)  All agency liquor stores that qualify under (2) above are eligible for a review.  The agency store shall file an application and the required documentation by May 1 of each period. In order to qualify for the review, the agency store must open its books to the department.
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(4)  If the agency store qualifies for an adjustment, the adjustment will be effective on July 1 for each period except for the first review period, which is retroactive to January 1, 1999.  (History: Sec. 16-1-303, MCA; IMP, Sec. 16-2-101, MCA; NEW, 1998 MAR p. 2498, Eff. 9/11/98; AMD, 2000 MAR p. 1341, Eff. 5/26/00.)
42.11.310  SELECTION OF AGENT  (1)  The agent for an agency liquor store will be selected according to competitive procedures under the Montana Procurement Act, 18-4-121 through 18-4-407, MCA.

(2)  For stores in communities with less than 3,000 population according to the federal bureau of the census' last decennial final census count:

(a)  an agent will be selected according to procedures for competitive sealed proposals as defined in ARM 2.5.602; and

(b)  the agent's commission will be initially established at 10% of adjusted gross sales.

(3)
 For stores in communities with a population of 3,000 or more according to the federal bureau of the census' last decennial final census population count:

(a)  an agent will be selected according to procedures for competitive sealed bids as defined in ARM 2.5.601; and

(b)  the agent's commission will be initially set at the percentage bid by the lowest responsible and responsive bidder. (History: Sec. 16-1-303, MCA; IMP, Sec. 16-2-101, 16-2-109, 16-2-407, 18-4-303, and 18-4-304, MCA; NEW, 1998 MAR p. 2498, Eff. 9/11/98.)
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