RESOLUTION 2006-35

A RESOLUTION TO PROVIDE FOR THE APPOINTMENT OF COUNTY COMMISSIONERS IF MORE THAN ONE VACANCY OCCURS AT THE SAME TIME 



Whereas, prior to 1985 vacancies in the office of county commissioner were filled by the district court judge of the district in which the vacancy occurred; and,


Whereas, the 1985 legislature amended the law so that the remaining commissioners now make the appointment to fill a vacancy; and,  


Whereas, in a county having three county commissioners, should more than one vacancy occur at the same time, the remaining commissioner does not constitute a commission and a single commissioner has no authority to act outside of the commission; and,  


Whereas,   current law does not provide a process for filling multiple vacancies, should they occur simultaneously.


Now, therefore, be it resolved that the Montana Association of Counties will seek legislation to provide a process for the appointment made by a simple majority of a quorum of the current county compensation board to fill vacancies in the office of county commissioner, should simultaneous vacancies occur.
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September 27, 2006

7-4-2106.  Vacancy on board of county commissioners. (1) For the purposes of this part, "vacancy" has the same meaning as prescribed in 2-16-501.


(2)  Whenever a vacancy occurs in the board of county commissioners from a failure to elect or otherwise, the remaining county commissioners shall fill the vacancy and the appointee shall hold office until the next general election unless otherwise provided in subsection (3) or (4). The procedure to be used to fill the vacancy is as follows:


(a)  If the former incumbent represented a party eligible for a primary election under 13-10-601, the county central committee of that party shall submit to the remaining commissioners three names of people who have lived in the unrepresented district for at least 2 years preceding the day the vacancy occurs. The remaining commissioners shall appoint one of these three to fill the vacancy. Whenever the remaining commissioners are unable to elect an appointee from the submitted list, they shall request a second list of three names from the county central committee. The second list may not contain any of the names submitted on the first list. The remaining commissioners shall then select an appointee from the individuals named on both lists.


(b)  If the former incumbent was independent or was originally nominated by a party that does not meet the requirements of 13-10-601 or if the vacancy occurs from a failure to elect, the remaining commissioners shall invite applications for the vacancy in a notice published as provided in 13-1-108 and shall accept an application from any person who has lived in the unrepresented district for at least 2 years preceding the day the vacancy occurs. The remaining commissioners shall appoint one of these applicants to fill the vacancy.


(3)  Whenever a vacancy occurs 75 days or more before the general election held during the second or fourth year of the term, an individual must be elected to complete the term at that general election. The election procedure to be used to elect the successor is as follows:


(a)  Whenever the vacancy occurs 75 days or more before the primary election during the second or fourth year of the term, the same procedure must be used as is used to elect county commissioners to full 6-year terms.


(b)  Whenever the vacancy occurs after the 75th day preceding the primary election, any political party desiring to enter a candidate in the general election shall select a candidate as provided in 13-38-204. A political party shall notify the clerk and recorder of the party nominee. A person desiring to be a candidate as an independent shall follow the procedures provided in 13-10-501 and 13-10-502. The petition for an independent candidate must be filed with the clerk and recorder on or before the 75th day prior to the general election. A candidate for a nonpartisan office shall file as provided in Title 13, chapter 14.


(4)  Whenever a vacancy occurs after the 75th day preceding the general election held during the fourth year of the term, the person appointed by the remaining county commissioners under subsection (2) shall serve until the end of the term.

(5) In the event that multiple vacancies occur simultaneously so that a quorum cannot be constituted, temporary appointments to fill the vacancies shall be made by the district court judge, or judges of the judicial district in which the vacancies occurred.  The individuals appointed shall serve until the vacancies have been filled, in accordance with this section.

For reference: 

10-3-603.  Filling vacancy in boards of county commissioners. In case of a vacancy on any board of county commissioners occurring during or following an enemy attack, if the judge or judges of the judicial district in which the vacancy occurs be not available to make the appointment then the district judges of all other judicial districts shall be authorized to make such appointment. Provided, however, that of the available judges in the state of Montana that judge who holds court in the county seat closest to the county seat where the vacancy occurs shall be responsible for making the appointment to fill the vacancy. 

 

10-3-606.  Quorum requirement. If, following an enemy attack, the legislature or any state or local government council, board, or commission is unable to assemble a quorum as defined by the constitution of Montana or by statute, then those legislators or members of the council, board, or commission available for duty shall constitute the legislature, board, or commission and quorum requirements shall be suspended. Where the affirmative vote of a specified proportion of members for the approval of any action would otherwise be required, the same proportion of those voting thereon shall be sufficient. 
 History: En. Sec. 6, Ch. 268, L. 1967; R.C.M. 1947, 82-3806. 



It is the intent of the Montana Association of Counties to seek legislation to amend statute to provide a process to fill vacancies when more than one vacancy occurs at the same time.
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