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TO:

Tourist Tax Advisory Council

FROM:
Dan Whyte, Tax Counsel

Office of Legal Affairs

DATE:
August 28, 2002

SUBJECT:
Tourist Tax Advisory Council Questions Related to State Liability and Collections 

INTRODUCTION

At the June 2002 Tourist Tax Advisory Council meeting, the Council had two inquiries of the Department of Revenue that required legal review. The questions and responses are below.

ISSUES

Question 1.
 Does the state have any liability for vendors who collect a state sales tax?

Question 2.
 Compare the legal responsibilities for unpaid taxes and refunds between a gross receipts tax and a retail sales tax.

DISCUSSION
Answer 1.
Vendors or business owners who collect a tourist tax for the state are not agents of the state for liability purposes. 

There are numerous examples in the Montana Code Annotated where the legislature has charged business owners with the obligation of collecting a tax on behalf of the state for remittance to the state.  None of these acts mandates that the collector of the tax is an agent of the state, providing the collector with workers’ compensation protection, property liability protection, personal liability protection, or other protections from the state.  For example, under the Lodging Facility Use Tax, also known as the accommodations tax, the tax imposed is “on the user of a facility . . . at a rate equal to 4% of the accommodation charge collected by the facility.”  Section 15-65-111(1), MCA.

Title 23, chapter 7 of the Montana Code Annotated requires sellers of lottery tickets to purchase licenses from the state to sell tickets to customers.  The business owner collects the money for payment to the state.  The seller of lottery tickets is an agent of the state strictly for the purpose of selling the lottery tickets, but for no other purpose.  This is supported by § 23-7-301, MCA, which provides that the seller cannot be in business exclusively as a lottery ticket sales agent.

The Department of Fish, Wildlife, and Parks oversees the sale of fishing and hunting licenses.  Business owners are appointed by the agency director as licensed agents. Section 87-2-901, MCA.  For faithfully performing all duties necessary, the licensed agents receive a $0.50 commission for each transaction.

Under the Retail Telecommunications Excise Act, the tax is imposed on the purchaser and collected by the telecommunications services provider.  Section 15-53-103, MCA.

No Montana Supreme Court cases exist where the State of Montana has provided liability coverage for a business owner who collects any of these fees or taxes on behalf of the state; in fact, few states have considered this issue. The Illinois First Judicial District Court stated that the imposition of collection and remittance duties upon a seller only makes the seller an agent of the government for purposes of obtaining the tax from the buyer.  Illinois Gasoline Dealers Ass’n v. City of Chicago, 141 Ill. App. 3d 976, 491 N.E.2d 112 (1st Dist. 1986).  According to the 5th Circuit Court, requiring an employer to collect withholding taxes for the Internal Revenue Service does not create an involuntary servitude on the employer; it is merely the collection of tax and enforcement of an obligation.  Abney v. Campbell, 206 F.2d 836 (5th Cir. 1953).  Likewise, collection of a tourist tax by business owners does not create any liability for which the state is obligated; it is merely an obligation by the business owner to collect the tax.  

The relationship between the state and the seller is less an agency relationship than it is a trust relationship.  The business holds the tax in trust for the state for payment to the state.  85 C.J.S. Taxation § 2062 (1993).

Answer 2.
It is the legislature’s prerogative to determine who is liable for unpaid taxes and refunds.

A gross receipts tax is imposed on all retailers.  While the tax may be passed on to the consumer, the responsibility to pay the tax is on the seller.  Hawaii is a prime example of the imposition of a gross receipts tax.  All transactions are taxed in Hawaii.  In that state, the businesses do not just act as tax collectors, but the businesses themselves are taxed on their income.  The vendors can choose to pass the tax on to the consumer.  Tax Facts, State of Hawaii, Department of Taxation, 96-1.

In many states, the responsibility of collection of a sales tax is generally on the seller.  The obligation for payment of the tax, however, usually falls on the consumer.  For example, Connecticut, Michigan, and Louisiana all have statutes that place ultimate responsibility for payment of the tax on the consumer.  See also Illinois Gasoline Dealers, 491 N.E.2d at 114.

However, other states such as Nebraska have indicated that the sales tax collected constitutes a debt owed by the retailer to the state.  Missouri follows a similar path.  In the event an exemption from the Missouri sales tax, claimed by the buyer, is improper, the seller remains liable for the tax.  Overland Steel, Inc. v. Director of Revenue, 647 S.W.2d 535 (Mo. 1983).

Generally, the consumer is obligated to pay the sales tax, but the states are split as to the ultimate remittance obligations.  The Montana legislature, therefore, has some discretion as to whether it wishes to place ultimate responsibility for remittance of a sales tax on the consumer or the business owner.

Who is entitled to a refund depends upon with whom the responsibility for payment of the tax lies.  If the taxpayer is obligated to pay the tax and the business owner is merely the tax collector, the consumer is entitled to a refund where it is shown that a refund is owed.  Only the person obligated to pay the tax may file for a refund.  85 C.J.S. Taxation § 2059 (1993).  

“Due process obligates a state to afford a meaningful remedy for improperly exhausted taxes.  No particular remedy is mandated, and a state may choose and limit the remedy, so long as the right comports with the due process principles.”  85 C.J.S. Taxation § 2057 (1993) (citing Williams v. State, 156 Vt. 42, 589 A.2d 840 (1990)).  The taxpayer has the burden of showing an entitlement to a refund.  Honeywell, Inc. v. State Board of Equalization, 128 Cal. App. 3d 739, 180 Cal. Rptr. 479 (1982).  If the taxpayer is the business owner, the taxpayer must demonstrate the amount of the sales tax liability during the period in question, the amount of sales tax collected from the customers during the same period, and that the taxpayer has repaid any over-collection of tax to the customers.  Saltzman v. New York State Tax Commission, 475 N.Y.S.2d 610, 101 A.2d 910 (1984).  

Gross receipts or sales taxes that are uncollected are the burden of the seller.  85 C.J.S. Taxation § 2063.  A purchaser must reimburse a vendor who fails to charge a sales or use tax at the time of the sale.  Ibid.
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