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DATE:

July 19, 2002

TO:

Local Option Tax Advisory Council

FROM:
Brad Simshaw, Principal Tax Policy Analyst

SUBJECT:
Issues for Local Option Tax Advisory Council 

This report presents information to assist the Council in addressing issues that may arise when implementing a Local Option Tourist Tax.   The information is presented in four categories: revenue distribution systems, tax rates, uses, and procedural items. 

This report identifies the potential issues and gives preliminary, high-level ideas for options to address the issues.  Later, as the work of the Council progresses and more in-depth information is presented and discussed, other issues may be identified and the decisions of the Council may become more refined.

There are two assumptions inherent in this report.  The first is that only county, city, and consolidated county/city governments can impose the Local Option Tourist Tax.  The second is that administration of the tax and allocation of the tax revenues are functions of state government.

Category 1:
Revenue Distribution Systems

A revenue distribution system will be the method in which the revenue collected from a local option tourist tax is allocated to taxing jurisdictions.  This report will focus on the two most widely used distribution systems, situs and population, and systems of sharing revenue among cities and counties using a combination of situs and population.

A Situs (Point of Sale) Based Distribution

In a situs based distribution system, the revenue generated by the local option tourist tax would be 100% allocated to the governing body of the taxing jurisdiction that implemented the tax.  Revenue generated by a city Local Option Tourist Tax would be allocated to the city.  Revenue generated by a county Local Option Tourist Tax would be allocated to the county.

Advantage
-
A point of sale distribution system is simple to administer and understand.

Disadvantage
-
Those in rural areas outside of a city with a Local Option Tourist Tax may feel disadvantaged.  These people contribute to the tax revenue of the city and see that it is the city that is reaping the benefits.  Also, rural taxpayers did not have a vote in the matter of implementing the tax.  




A point of sale distribution system may affect land use decisions made by a city. This type of distribution system gives cities an incentive to promote the location of retail business within their boundaries—an incentive that does not exist for residential or industrial development.

Notes
-
Distribution based on point of sale raises an issue regarding the jurisdiction of a Local Option Tourist Tax implemented by a county.  Specifically, is the county tax applied to transactions made within a city limits as well as those outside a city limits.  If so, and all the benefits of the tax went to county functions outside the city, it would now be the city resident that felt at a disadvantage.

A Population Based Distribution System

The population based distribution system would allocate the Local Option Tourist Tax revenue to the county and to cities and towns within the county regardless of which taxing jurisdiction implemented the tax.  The allocation would be based strictly on population.  The amount allocated to a jurisdiction would be based on the ratio of the population of the jurisdiction to the total population of all jurisdictions.  In this case, it would need to be decided if the county population included or excluded residents of cities.

Advantage
-
The population based distribution system is simple to administer and understand.




It addresses the disadvantages of the point of sale distribution by recognizing the contribution to tax revenue made by citizens living outside the implementing jurisdictions boundary.

Disadvantage
-
The population distribution system may make the Local Option Tourist Tax useless for those cites with a small population relative to the county and other cities within the county.  It is unlikely that a small town would implement a Local Option Tourist Tax if the majority of the revenue were to go to other jurisdictions within the county.  Likewise, a county may be unlikely to implement the tax if the rural county population is small relative to the population of the cities within the county. 




Also, similar to the case of the point of sale distribution system, a system based on population may affect the land use decisions made by local governments by providing an incentive to favor the promotion of residential development over retail and industrial development. 

Notes
-
In determining distribution based on population, it would be necessary to define whether the population of the county would include or exclude the residents of cities within the county.

City/County Sharing Distribution

This system would allocate a portion of Local Option Tourist Tax revenue based on a combination of point of sale and population.  A fixed percentage of the tax revenue would be allocated directly to the taxing jurisdiction that imposes the tax, and the remainder would be distributed to the county and cities within the county based on population.

Advantage
-
This system is still simple to administer and understand.




It also makes the Local Option Tourist Tax a viable tool for those local governments that have relatively low populations.  

Disadvantage
-
Those residents in the regional area surrounding a county that contains a jurisdiction that has implemented a Local Option Tourist Tax would contribute to the tax revenue, but did not have a chance to vote on the tax and will see no benefit of the tax in their locale.

Notes
-
It is recognized in Montana that there are major trade centers and that these trade centers receive an economic benefit from the residents of many counties surrounding the trade center.

Regional Sharing (SB213) Distribution

The distribution system contained in SB213 (2001 Session) is a regional sharing system based on point of sale and population.  At first glance, the allocation system in SB213 appears to be complicated.  But after closer examination, the system is not as complex and can be easily modeled.  The regional sharing mechanism results in each county and city in the region receiving a share of Local Option Tourist Tax revenue generated from any county or city in the region implementing the tax.

SB213 divides the state into four regions.  Within each region are subregions.  The number of subregions is either two or three, depending on the region.  For example, region 1 consists of subregion A (Flathead and Lincoln Counties) and subregion B (Lake, Sanders, Mineral, Missoula, Ravalli, and Granite Counties).


For any city in the region that implements a Local Option Tourist Tax, the revenue pool is allocated as follows:

70%  Retained by the city

20%  Distributed to the region based on population

10%  Distributed to the subregion based on population

For any county in the region that implements a Local Option Tourist Tax, the revenue pool is allocated as follows:

35%  Distributed to the county and cities in the county based on proportion of point of 
sale

35%  Distributed to jurisdictions in the county based on population

20%  Distributed to the region based on population

10%  Distributed to the subregion based on population

Additional guidelines that can be extracted from SB213 are:

· A Local Option Tourist Tax imposed by a county must be levied countywide.

· For purposes of distribution based on population, individuals residing within a city are not considered county residents.

· If both a county and a city adopt a Local Option Tourist Tax, the combined rate may not exceed the maximum rate set in law.

· If a county implements the tax at the maximum rate, then no city within the county may impose the tax.

· If a county adopts the tax at the maximum rate, then any existing city tax is repealed.

Issue 1:
How will the Local Option Tourist Tax revenue be distributed to 


taxing jurisdictions?

Option A:
On Situs (Point of Sale) Basis

Option B:
On Population Basis

Option C:
On City/County Sharing Basis

Option D:
On Regional Sharing Basis

Issue 2:
Should a Local Option Tourist Tax imposed by a county be imposed 


countywide?

Option A:
No

Option B:
Yes

Issue 3 :
Should the county population include the residents of the cities in 


the county?

Option A:
No

Option B:
Yes

Issue 4 :
Should the combined rate of a county tax and city tax be subject to a 


maximum rate?

Option A:
No

Option B:
Yes

Issue 5 :
If a county imposes the tax at the maximum rate, should cities be 


prohibited from implementing the tax?

Option A:
No

Option B:
Yes

Issue 6 :
If a county imposes the tax at the maximum rate, then should any 


existing city tax be automatically repealed?

Option A:
No

Option B:
Yes

Category 2: Tax Rate(s)

This section of the report examines issues regarding the flexibility of the level of the Local Option Tourist Tax rate that can be set by local jurisdictions, and the interaction of the Local Option Tourist Tax and Resort Tax.

Flexibility of the Local Option Tourist Tax Rate

The flexibility given to local taxing jurisdictions in setting a Local Option Tourist Tax rate can range from none to allowing a range of tax rates.  As the flexibility increases, the complexity of administering the tax also increases.

No Flexibility (allow only one rate)

In this case any jurisdiction implementing the tax must set the tax rate at the level allowed in law.  If law sets the local rate at 1%, the jurisdiction must set the local rate at 1%.  This would be a simple tax rate to administer.  The business owner and taxpayer would also find it easy to understand.  If a jurisdiction has the tax, business owners and consumers know what the tax rate is.

Limited Flexibility (allow more than one rate)

In this case, any jurisdiction implementing the tax could select a tax rate from the choices allowed in law.  For example, the law could allow the tax rate to be set at 1%, 2%, etc.

This allows jurisdictions the flexibility to set the tax rate at a level that they have determined best fits their needs.  However the system becomes more complicated to administer and understand.  There is also the complication of stacking the tax rates when a city and a county implement the tax.

Will the law allow a tax rate of 1% for a county and 2% for a city?  A maximum combined tax rate could be set in law.  For example, the law could state that the combination of a city and county tax rate may not be greater than 2%.  If this is the case, the law would then have to establish the rights of the first taxing jurisdiction, second taxing jurisdiction, or concurrent taxing jurisdictions implementing the tax, and any limitations on any taxing jurisdiction implementing the tax whether it be the first, second, or a concurrent implementation.

SB213, which allowed a local sales tax rate of 4%, addressed these issues with the following provisions:

· The combined rate may not exceed 4%.

· The second jurisdiction to adopt the tax is limited to imposing a tax rate that is equal to or less than the difference between the amount of the existing rate and 4%.

· If a county adopted the maximum tax rate, no municipality within the county could impose a local option tax and any municipality that had imposed a local option tax had to repeal the tax without a vote of the electorate.  

· To coordinate two local option taxes imposed within the same area, the tax rate set by the first jurisdiction may be changed by submitting the question to the electorate of the first jurisdiction.
Flexible (allow a tax rate within a range of tax rates)

In this case, any jurisdiction implementing the tax could set a tax rate within a range of rates allowed in law.  For example, the law could allow the tax rate between 0% and 2%.  This would allow a jurisdiction to set a tax rate at 1.35%.

This allows jurisdictions the flexibility to set the tax rate at a level that they have determined best fits their needs.  The same issues that arise giving limited flexibility (is there a maximum combined tax rate, etc.) also arise with this option.

Issue 7:
What level of flexibility should taxing jurisdictions have in setting a 


local tax rate?

Option A:
No Flexibility

Option B:
Limited Flexibility

Option C:
Flexible

Resort Tax and Local Option Tourist Tax  - Mutually Exclusive or Duplicative?

There are six areas in the state that have a resort tax.  If a Local Option Tourist Tax is allowed by law, should it be allowed to be imposed in the resort tax communities and areas or should the two taxes be mutually exclusive?

SB213 addressed this issue as follows:

“NEW SECTION.  Section 9.  Double taxation prohibited. (1) Except as provided in subsection (2), a local option sales tax may not be imposed on the same goods or services by more than one local government, including a resort community, resort area, or resort area district imposing a tax under Title 7, chapter 6, part 15.

(2) (a) If both a county and municipality adopt a local option sales tax the combined rate may not exceed 4%. The second entity to adopt the tax is limited to imposing a tax rate that is equal to or less than the difference between the amount of the existing rate and 4%. If a county adopts a 4% sales tax no municipality within the county may impose a local option sales tax and any municipality that imposes a local option sales tax shall repeal the tax without a vote of the electorate.

(b) A county or a municipality that adopts a local option sales tax in an area where a local option sales tax has already been adopted is limited to taxing the same goods and services as are taxed by the first entity to adopt a local option sales tax.

(c) To coordinate two local option taxes imposed within the same area, the rate of the local option tax, the goods and services to be taxed, the duration of the tax, if any, and restrictions on the use of tax revenue may be changed by submitting the question to the electorate of the local government that has an existing local option tax. The ballot question may be submitted contingent upon adoption of a local option tax by another entity. The governing bodies of the municipality and county may, by agreement, establish common administrative procedures for the administration and collection of the tax.

(3) A county local option sales tax may not be imposed in an existing resort community, resort area, or resort area district.”

Section 7-6-1508(1b), MCA, was amended in part as follows:

“(b) A resort area may not be created in a county that has imposed a local option sales tax …”

Section 7-6-1532, MCA, was amended in part as follows:

“(2) A resort area district may not be created in a county if the county has imposed a local option sales tax as provided in [sections 1 through 9].”

Issue 8:
Should the resort tax and the local option tax be mutually exclusive 


or duplicative?



Option A:
Mutually Exclusive



Option B:
Duplicative

Category 3:  Uses

The Governor’s charge says the purposes for which the Local Option Tourist Tax can be expended must include economic development and property tax relief.

The Resort Tax for communities requires that 5% of the revenue derived from the preceding fiscal year be used for property tax relief and any revenue received above the revenue estimate shall be put into the municipal property tax relief fund to replace property taxes in the ensuing fiscal year.

The Resort Tax for a resort area must be used for the purposes stated in the resolution creating the tax. 

SB213 required 30% of the annually anticipated receipts from the local option tax received by the municipality or by a county must be applied to reduce the municipal or county property taxes.  Additionally, unless otherwise restricted by the voter-approved tax authorization, the city or county may appropriated and expend revenues for any activity, undertaking, or administrative service that the city or county is authorized by law to perform.

Issue 9:
Should the potential uses of revenue from the Local Option Tourist 


Tax be restricted?



Option A:
No



Option B:
Yes

Category 4:
Procedural Issues

This section of the report highlights many procedural items currently applicable to other taxes or for holding a local election.  The procedures to be discussed are:  ballot criteria, percent of voters participating for passage, how an issue gets on a ballot, election timing, and establishing implementation, termination, and sunset dates.  The current laws relating to each procedural item are summarized. The Council may want to address additional procedural issues after hearing more discussion and public testimony.

Ballot Criteria

Generally when a ballot issue involving an increase in taxation is submitted to a vote, the ballot must contain elements describing the tax increase.   The applicable ballot criteria included in local election laws are:

· amount of money to be raised

· duration of the tax

· effective date of the tax

· purposes/uses of the tax.

The following are current law examples of this:

· When a local government unit requests an increase in its mill levy, Section 15-10-425, MCA, states that the ballot must include language that specifies the purpose for which the additional money will be used; the specific amount to be raised; and the durational limit, if any, on the levy.    

· To create a resort tax, Section 7-6-1504, MCA, states that the petition or resolution referring the resort tax question to the electorate must state: the resort tax rate; the tax duration; the effective date; and the purposes that may be funded by the resort tax revenue.

· Section 20-9-353, MCA, states that when a local school district makes a request to increase either: 

a) an over-BASE budget amount for the district general fund that does not exceed the maximum general fund budget or;

b) a general fund budget amount in excess of the maximum general fund budget amount.


The ballot must include the amount of the budget to be financed, and


the purpose for which the money will be expended.  

Issue 10:
Should the ballot for a Local Option Tourist Tax specify the estimated amount of revenue that will be raised from the tax in the first full year?



Option A:
No



Option B:
Yes

Issue 11:
Should the duration of the tax be on the ballot?



Option A:
No



Option B:
Yes

Issue 12:
Should the effective date of the tax be on the ballot?



Option A:
No



Option B:
Yes

Issue 13:
Should the purposes/uses of the tax revenue be on the ballot? 


Option A:
No



Option B:
Yes

Percent of Voters Participating for Passage

For most elections involving an increase in taxation, a simple majority of those voting or participating in the election is sufficient to ensure passage of the proposal.  An exception can be found in the vote on school bond elections.

A simple majority is required in the following summarized laws:

· Section 15-10-425, MCA, local government mill levy election – In order for the mill levy increase to pass, it must be approved by a majority of the qualified electors voting in the election.

· Section 7-6-1504, MCA, resort tax – In order for a resort tax to be enacted, it must be approved by a majority of the qualified voters participating in the election.

· Section 20-9-353, MCA, school elections – The election on any additional financing or budget authority for the general fund must be approved by a majority vote of the electors participating in the election.

A minimum percentage of voter participation is required for the school district bond election law summarized below:

· Section 20-9-428, MCA, school district bond election – For all school bond elections, when 40% or more of those eligible to vote have participated in the election,

a) The school bond proposition shall be deemed to have been approved and adopted if a majority of the votes are cast in favor of the bond, otherwise it shall be deemed to have been rejected; 

b) Or when more than 30% but less than 40% of those eligible to vote have participated in the election, the school bond proposition shall be deemed to have been approved and adopted if 60% or more of the votes shall have been cast in favor of such proposition, otherwise it shall be deemed to have been rejected; 

c) Or when less than 30% of those eligible to vote have participated in the election, the school bond proposition shall be deemed to have been rejected.

Issue 14:
What voter participation should be required to enact a Local Option Tourist Tax?


Option A:
Simple Majority of those Voting



Option B:
Percentage of the Qualified Electorate 

Issue 15:
If a percentage of the qualified electorate must vote in the scheduled election, what percentage should be required?



Option A:
40%



Option B:
50%



Option C:
Other

Election Timing 

Under current Montana law, elections involving an increase in local taxes can be held at a variety of times.  The following information is typical, although not necessarily all inclusive of the election timings.

· Section 15-10-425, MCA, local government mill levy election states that a proposed increase in the local government mill levy must be submitted to the voters in a regular, primary or special election.

· Section 7-6-1504, MCA, resort tax states that when a resolution or ordinance instituting a resort tax is authorized, the governing unit may call a special election or may have the question placed on the ballot of the next regularly scheduled election. 

· Section 7-5-133, MCA, resort community or area petition states that if the governing unit does not take action within 60 days on a petition submitted by the voters to institute a resort tax, the question must be submitted to the electors at the next regular or primary election.

· Section 20-20-105, MCA, states that the regular school election day is the first Tuesday after the first Monday of May of each year. 

· Section 20-9-421, MCA, states that a school district shall not issue bonds for any purpose unless the issuance of bonds has been authorized by the qualified electors of the school district at an election called for the purpose of considering a proposition to issue such bonds.

Issue 16:  
When should the election be held on the enactment of a Local Option Tourist Tax?

Option A:
General Election

Option B:
Primary Election

Option C:
School Election

Option D:
Special Election

Option E:
Other or a Combination of the Above

Implementation Date

When administering a tax on a statewide basis, it is much simpler to have a uniform implementation date(s) for all taxing jurisdictions.   The implementation date is somewhat dependent upon when the election can be held.

Issue 17:
If a Local Option Tourist Tax is enacted, what should be the 



implementation date?


Option A:
Beginning of a Fiscal Year



Option B:
Beginning of a Calendar Year



Option C:
Within a Certain Number of Days of being Enacted



Option D:
Other
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